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Based on the four workshops in Vietnam, discussions with the local experts and consultations with the MUTRAP specialists we submit below the following main outputs of the project:

1. Discussion of an overall strategy of teaching about WTO in Vietnam;
2. Curricula of a multidisciplinary course on “Introduction to the Multilateral Trading System”;

3. Curricula of business-oriented courses on WTO-related issues;
4. Outlines of the WTO-relevant components of courses; on International Trade (or Economics) and International Economic Relations;
5. Presentation of the Internet sources on WTO of particular interest to academic teachers;
6. A list of major manuals on WTO which seem to be particularly useful for academic teachers in Vietnam; 
7. Essential bibliography on the WTO issues;

8. Collection of syllabi of the WTO-related courses dealing with Economics, International Economic Relations and International Business.
To keep the presentation simple the main substantive material is presented in the Annexes and briefly commented upon in the main body of this note.

An additional report, attached to the main report, addresses the specificities of teaching international trade law.

A.
Main Report on General Teaching of WTO In Vietnam

1. Strategy of Teaching on WTO in Vietnam
With the accession of Vietnam to WTO, the Vietnamese academic community shall assist its authorities in making full use of the WTO membership. In that context academic teaching about WTO is essential. To provide such quality teaching special attention shall be paid to making sure that the academic faculty dealing with the WTO issues (a) has sufficient knowledge of English to be able to use the appropriate teaching material and to follow the WTO-related developments, (b) conducts research in that area and (c) makes full use of the existing educational aides (case studies, simulation games, action research projects) which might be translated into Vietnamese and adapted to the local needs and circumstances. (An overview of the various “strategic” issues is presented in Annex 1 below). 
2. Curricula of a multidisciplinary course on Introduction to the Multilateral Trading System.

A curricula specifically developed within this project is based on standard outlines of interdisciplinary courses presenting economic, institutional mechanics and political issues of the WTO system (see: Annex 2). An effort has been made to integrate the headings covering Vietnam-specific issues in every section of the course. The curricula puts emphasis on the multilateral arrangements (WTO) but it is also opened to regional and bilateral trade agreements and unilateral aspects of trade policy-making. The emphasis of the curricula is on discussion of the main problem areas in the trading system rather than on description of the main WTO agreements. (An alternative introductory course outline developed in co-operation with Dr. Peter Naray is presented in Annex 3). There is a tendency of certain Vietnamese colleagues to over-emphasize the distinctive nature of Vietnam. In our view it is counterproductive because Vietnamese students should be taught things that are taught in the world-class universities since there is one Economics and one multilateral legal system and the Vietnam-specific issues may be well adapted to the general course outline. 
3. Curricula of business-oriented courses on WTO-related issues.

Business firms are interested in the multilateral trading system because the WTO commitments, rules and procedures affect their regulatory trading environment. However, the business-oriented vision of WTO is different from the one that is typical for trade policy specialists. The business vision is pragmatic, focused on sectors or even product lines of direct interest to a given company or business association and it is concerned more with the effects of the WTO decisions rather than with their rationale or decision-making process. Two proposals of business-oriented courses on WTO are presented in the annexes. Annex 4 contains curricula of a general International Business course emphasizing the trading system’s aspects of international trade business. Annex 5 suggests how to integrate the WTO-relevant issues into a course on International Marketing. 
4. Outlines of the WTO-relevant components of courses on International Trade (or Economics) or International Economic Relations.

It is very rare that a university program at the bachelor level contains courses specifically dealing with the WTO issues. Such courses are usually offered within the framework of the graduate programs focused on International Economics, International Economic Relations or International Business. The WTO-relevant subjects discussed at the undergraduate level are thus mainly considered in one or two sections integrated into more general courses. Suggested outlines for such sections integrated into more general courses on International Trade (International Economics) or International Economic Relations are presented in Annex 6.

 5.  Presentation of the Internet sources on WTO of particular interest to academic teachers.

A wealth of information on WTO may be currently obtained from a variety of Internet sources. This includes the WTO official documents and publications, studies by other international organisations, reports by government departments, NGOs, various other pressure groups and members of the business community. Internet research also permits to identify the main WTO relevant curricula taught at the leading universities, learn about recent studies, manuals and teaching materials available and to establish links with the WTO-related discussion fora and research networks. Brief guidelines to such various Internet sources are presented in Annex 7. Teachers may also obtain visual material such as films and transparencies from the WTO secretariat and from the publishing houses that distribute trainer’s notes and transparencies to the academics who adopt a particular manual as basic reading for their class. 
6. Essential bibliography on the WTO issues.
Bibliographical guidance on the WTO-related publications may be obtained from a number of sources such as the WTO library and bookstore (see: www.wto.org), publications and book reviews in the academic publications such as Journal of Word Trade, World Economy, World Trade Review and others. Moreover, teachers may also use the usual search machines to find out about the main publications on the WTO issues and where can they be ordered (for a list of such machines see also Annex 7). Good bibliographical guidelines may be also obtained from various curricula, manuals or academic data bases specialized in the WTO matters. Annex 8 identifies the most important textbooks on WTO which might be of interest to the academic teachers in Vietnam. A list of commonly consulted studies on the leading WTO issues is presented in Annex 9. Annex 10 lists the most frequently consulted academic journal in which WTO-relevant articles may be found.  

7. Major sources containing teaching aids suitable for the WTO-relevant courses. 

Teaching aids such as case studies, simulation games, role playing or action research assignments are frequently used to improve the teaching performance. It is useful to provide simple examples.

Case studies and examples may be used to illustrate the concepts discussed in the class to render them operational, to place them in the context of specific situations and to develop the participants’ judgement (decision-making) skills. There is no right or false solution to a case; there are only “well argued” or “poorly argued” solutions. 

Simulation games in the WTO-relevant courses usually refer to the trade negotiation aspects of the course or to the domestic process of decision-making. Students may get involved in the tariff negotiations game, negotiations on a particular type of rules or market access for services. 

Role playing is sometimes used to make the students argue about protection and free trade in particular type of products or about various policy options. Students may be also asked to draft brief memoranda which summarize the presented arguments and to expressed them and structure them in a most convincing (and socially acceptable) manner. 

Action research means doing work such as analytical reports, preparation of basic files presenting facts and basic issues referring to a particular concern or problem area for trade policy-makers, industry associations, NGOs, etc. Students may be encouraged to find real clients for the work done in the class. They may also initiate their preliminary research that leads to a diploma work in their respective field. One option is to ask students to work in teams which are organised as a consulting firm with a clear structure and division of responsibilities. The teams make 3 - 4 class presentations on the progress of their work and conduct consultations with the class members on how to improve their project approach, outline and methodology. It is usually useful to draft specific guidelines for conduct of the action research assignments. Action research assignments may be also conducted as a “duplex” assignment involving two student teams in different countries. Such project enables to conduct comparative studies and to open the class participants to inter-cultural co-operation on Internet. There are several types of sources from which teachers can obtain training aids for the WTO-related courses. A list of such sources in included in Annex 12 below. 

8.   Collection of syllabi of the WTO-related courses dealing with Economics, International Economic Relations and International Business by the leading universities.

Syllabi of the WTO-related courses taught at the leading universities world-wide are easily available on the Internet. The syllabi are largely identical with the major manuals concerned. Certain of the syllabi present only a general outline of the course and its readings, other syllabi deal with the class teaching in a greater detail. A collection of such curricula has been distributed in the workshop material and is excluded from this report because it takes bulky. 
B. The specificities of teaching International Trade Law
Education of an international trade lawyer is specific and it requires capacity to train professionals in their field, i.e. lawyers capable of providing legal advice, conduct advocacy campaigns, and sustain litigation. If one uses an image, the lawyer is to international trade policy what the surgeant is to medicine. The lawyer must be operative, precise, fast and accurate. While the lawyer must certainly have the general economic and business culture outlined in the previous sections, he/she must also develop specific skills that are tailored to his/her expected added value. 

Legal advice entails a very important professional responsibility. It confronts policies and negotiating stances with existing international instruments. Lawyers also advise on the consequences of the violation of the relevant legal instruments. Legal advice thus provides the necessary degree of comfort accompanying complex political and economic activities. It requires rigour and precision. Mistakes are not authorized. Considering the degree of complexity of international trade law, the challenge to train trustworthy professionals is immense.

Advocacy consists in conveying ideas and defending positions in a solid and effective manner. The adequate use of law strengthens advocacy campaigns and actually, in complex international trade matters, can make the difference. Capacity to handle advocacy, however, also depends on experience and multidisciplinary skills. Legal training alone does not suffice, but it is nonetheless essential.

Finally, needless to say, the capacity to handle litigation exclusively belongs to lawyers and it is one of their core skills. Litigation is a fight (even at the WTO) and it requires the best “weapons”. Profound knowledge of the law is a must. Prudence always requires assuming the counterpart to be stronger.  

Lawyers are always confronted with the skills, knowledge and arguments of their colleagues. In the legal business, such as in negotiations or litigation, peer review is important as it establishes the level of trust and / or respect that is essential for successful outcomes. In international trade law, peers are in most cases international lawyers trained in the best universities in the world. Vietnam should be able, in the medium to long term, to create such lawyers and ensure that are well respected worldwide.

1.
Discussion of an overall strategy of teaching about WTO Law in Vietnam
a. 
The situation in Vietnam
From the local experts’ report – and this was confirmed during the meeting – Vietnam does not have as yet the capacity to train trade lawyers up to international standards. Lack of trained professors, lack of practice of international trade law, lack of research material and insufficient language skills currently render the task impossible. Vietnam thus not only needs to elaborate training material, but also develop a strategy to create the missing capacity.

b. 
The scope of International Trade Law

International Trade Law, understood in its traditional sense, concerns the public international law that regulates the international sale of goods and services.

International Trade Law is both a tool of trade policy and a branch of public international law. In Vietnam, it finds its sources in the following legal instruments:

· The multilateral and plurilateral trade agreements concluded under the auspices of the WTO and related secondary law and case-law;

· The bilateral trade agreements concluded by Vietnam, such as the US-Vietnam BTA;

· The regional trade agreements to which Vietnam is a party, such as those concluded under the auspices of ASEAN or APEC;

In addition to these legal sources, proficiency in trade law requires knowledge of domestic trade law, i.e. the law directly regulating the import and export of goods, such as customs law and trade remedies in both goods and services.

International Trade Law should be clearly distinguished from other disciplines, even if there are always possible overlaps and if these other disciplines also partially deal with the international sale of goods and services. 

· Commercial Law and International Business Transactions (including banking and insurance)

This discipline deals with the contractual provisions accompanying import/export commercial operations. It is contract law, even if there are international law instruments providing for standard provisions, such as Incoterms. This discipline is the one traditionally thought in most Vietnamese universities. But it is not, strictly speaking, trade law. Yet, its importance should not be undermined. It is indeed directly relevant to the daily management of export-oriented enterprises. Therefore, investment in the teaching of trade law should not be made at the expense of the teaching of commercial law and international business transactions.

· Investment-related Law

This discipline concerns the domestic and international public law governing the conditions upon which foreign investors may exercise their activities in Vietnam. It finds its source in domestic laws and international investment treaties. It may partially overlap with trade law, particularly in the services sectors. Yet, it should be considered as a separate legal discipline.

· Competition Law

Competition law is the branch of domestic public law that regulates domestic markets and ensures the maintenance of a sound playing field in these markets. The approach and several of the basic principles of competition law are very similar to international trade law. These are two disciplines that are closely connected with market realities and economics. Therefore, despite they are two very separate disciplines, very often, the same persons teach and practice them.

· International Economic Institutions

This discipline deals with the public international law governing international economic relations. International Trade Law is a part of it. But the discipline contains many other aspects, such as international monetary institutions, debt control, development aid, etc. Addressing international trade law only in the context of a class on international economic institutions is not sufficient and can only provide a very superficial view of the subject.

· Private International Law

This discipline is the branch of domestic law that determines the applicable law to a particular situation involving a foreign element, or the competent jurisdiction in a litigation involving nationals of different countries. As such, this discipline is closely connected with the one of international business transactions. Its teaching is also very important for students destined to work in the private sector. It is obviously not part of international trade law.

c. 
Undergraduate teaching

Undergraduate teaching in law fulfils different complementary objectives:

· All courses must train students to abide by the requirements of rigour and precision that must characterise lawyers in whatever discipline.

· All courses must provide students with a comprehensive view of the subjects thought, and the capacity to pursue research on the subject.

· In the most important subjects, students should be trained to undertake personal research and write small papers, to be reviewed by professors or university assistants.

Courses on international trade law at undergraduate level should thus fulfill at least the first two objectives. If the subject is considered important, seminars must be organised in addition to the main lectures. The decision on the importance of the subject belongs to the Vietnamese authorities and the universities themselves. We would strongly suggest that the competitiveness of Vietnam’s economy depends mostly on the export capacity of its companies. Therefore, as already indicated, considering the importance of mastering international business transactions, there should not be undermining of the courses on this subject. This being said, as already indicated by professor Kostecki, knowledge of international trade rules, even by future company managers, will facilitate international trade operations and effective input in trade policy formulation. We would thus be of the view that international trade law is a very important discipline, even at undergraduate level.

This being said, the question is what type of course should be given at undergraduate level. During the meeting it was agreed that two courses of two credits each (one credit = 15 hours) should ideally be organised:

· An introductory multidisciplinary course on trade policy and trade institutions

· A course on trade law for lawyers. (Economists, business administration and international relations students would also have their own course in their respective faculties)

The next question is then how to organise these courses. First, it is necessary to identify what is needed to organise such courses:

· Availability of space in academic curricula

· Available and competent professors to teach the courses

· Good syllabuses for the course

· Available course material, in Vietnamese, for the students

We believe that Vietnam currently has the capacity to organise these courses. However, there are several concerns: 

1. The first relates to availability in academic curricula. We were informed that due to domestic regulations, international economic law can be provided only in 45 hours. If there is shortage of space, the opportunity to teach international trade law can be questioned. As indicated above, it might not be a good idea to teach this subject at the expense of other more immediately relevant subjects for businesses, such as international business transactions.

Vietnamese law faculties will have to determine if they have the capacity and resources to add a non-official component to their programme to satisfy teaching requirements in international trade law. During the meeting with local experts, it was indicated that Vietnamese universities do have this capacity.

2. There are professors in Vietnam who could teach introductory classes on trade policy and trade law.  However, even at undergraduate level, this requires a substantial personal investment by the professors. By definition, a professor must know more than what he / she teaches to studends. Ideally, even if the classes can be held in Vietnamese, the professors should have a very good knowledge of English. Language skills are important to read the best material available and to follow international seminars on the issue. Professors must indeed give the example of rigour and precision, as mentioned above.

The question is to what extent there are professors in Vietnam who are already sufficiently knowledgeable about international trade law (as defined above) and who can read and understand complex issues in English? This is an assessment we cannot make at this stage and we would encourage local experts to provide the Team with all available information on individuals meeting the above requirements.

Should there not be professors with sufficient knowledge, the next step is to identify those who are willing to invest their time and intellectual resources in the area and to prepare a good course. Once these persons are identified, they should benefit from technical assistance and actively participate in the many seminars organised in Vietnam on trade law issues.

3. There are some class syllabuses
 available in Vietnam on WTO-related issues. However, as indicated by the local experts, most of these syllabuses mix various disciplines, particularly private and public law issues, and they do not provide the right selection of topics. We attach in Annex 12 hereto, a model of a possible syllabus for an introductory course in international trade law. 

4. Finally, concerning course material, while there seem to be many translations as well as Vietnamese texts on international trade law, there does not seem to be a coordinated text that would be entirely suitable to Vietnamese undergraduate students. We believe a thorough assessment, both in terms of volume and quality, of the material available in Vietnamese must be made, and, on the basis of a selection, one must collate relevant chapters of available books together (in the form of a binder for instance). This is something that can be achieved in the context of this Hor.-3 project. Missing chapters will then have to be provided, either through translation of existing texts or new drafting (this is unlikely though). Furthermore, proper course material implies availability of exercises, small cases and quiz. Some of this material is provided in Annex 13 hereto.

Undergraduate courses can be delivered in Vietnamese. Local experts indicated that classrooms are composed of up to 150 students. Therefore classes cannot be entirely participatory. Delivering lectures seems therefore to be the adequate teaching method at undergraduate level.  Furthermore, this is a stage where students need to have a comprehensive and structured understanding of the subject. Their sense of rigour and precision can be tested during the exams. 

d. 
Graduate teaching
Graduate teaching in law fulfils the final objective to produce specialised lawyers capable of providing solid advice, advocacy and litigation in their area of expertise.

Effective graduate education in international trade law requires the following:

· A full availability of up-to date legal material to sustain the teaching and the associated research. Considering the daily developments in the area of international trade law, and the volume of legal texts, case law and secondary legislation, it is impossible to provide translations in Vietnamese. 

· A substantial research activity in English by the appointed professors.

· Trained professors, who are recognised specialists in their field. Professors should also have practical experience of international trade law.

· Capacity to deliver a course in English, the dominating language of international trade law. 

· Job opportunities for students in the field. 

At graduate level, teaching methodology should be substantially different from the one at graduate level. Classes generally tend to be less numerous and a participatory approach becomes possible. Exercises and research assignments must be given to students and their work must be assessed adequately. Considering classes involve substantial interchanges with students who are already lawyers, the professors must be top level and very experienced. Their teaching should be at the same time fully structured, informed and insightful. Multidisciplinary background is also required.

We believe that Vietnam currently is facing very important difficulties to organise these courses. The reasons are the following:

· There does not seem to be as yet full availability of up-to date legal material in international trade law. 

· Therefore there cannot be a meaningful research activity in the area as yet.

· There seems to be a lack, or at least an insufficient number, of adequately trained professors, with both practical and academic experence on the subject. 

· English language seems to still pose a problem. 

· Availability of jobs in this specific field may be scarce in Vietnam, like in most countries, despite this is an important topic, even in the daily life of businesses. Of course, job opportunities grow exponentially if one becomes an international expert and is ready to travel.

Should Vietnamese authorities take a decision to investing in graduate education in international trade law, we believe the following steps should be taken:

1. Appoint top-class, English speaking scholars willing to make a long-term investment in international trade law.

2. Encourage them to study international trade law in depth and give them full access to available legal material and to the one to be provided by the WTO, MUTRAP, etc.

3. Involve them in Vietnamese negotiations and policy-making sessions.

4. Send them abroad to learn from reputed international scholars and practionners.

5. Make them practice abroad in Geneva or in one of the other major practicing centres of international trade law, such as Brussels or Washington.

Should all these steps be taken, we believe that Vietnam would be in a position to deliver well-thought and effective education in international trade law.

In the meantime, in the context of graduate programmes in international business law, universities could already plan for classes on domestic trade law and to provide improved introductory classes on international trade law. Domestic trade law is directly relevant to businesses and does not require international proficiency:

· Domestic customs law

· Domestic law on trade remedies (anti-dumping, anti-subsidy)

Improved introductory classes on international trade law could address each one of the topic presented in Annex I, in a deeper way, using a participatory teaching style, using exercises and case discussion. Examples of three such courses are provided in Annexes 14, 15 and 16 hereto.

Finally, a class on regional trade law (ASEAN, APEC) could also be delivered.

2. Curriculum of a Introductory Course on International Trade Law

A model of a possible syllabus for an introductory course in international trade law is attached in Annex 12

3. Exercises, small cases and quiz associated with an introductory course in international trade law
Sample exercises, small cases and quiz are provided in Annex 13.

4. Curricula of specialised courses on selected issues in International Trade Law
Models of curricula for specialised courses on

· Agriculture

· Sanitary and Phytosantiary Measures and 

· Antidumping

Are attached in Annexes 14, 15 and 16.

5. Bibliography, texbooks and Internet research tools of particular interest to International Trade Lawyers 
A bibliography, reference to texbooks and Internet research tools of particular interest to International Trade Lawyers are attached in Annex 17

6.
Additional Material
A full binder including David Luff’s Power Point presentation, bibliography, research tools, LLM and Masters programmes in international trade law and related topics, as well as syllabi used by reputed professors, such as Prof. John Jackson, Prof. Weiler, Prof. Trachtman and several others, was left at MUTRAP’s offices on 23 September 2006.
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Annex 1

Overall Strategy of Teaching about WTO in Vietnam

1.
Vietnam is in the process of finalizing its accession negotiations to the World Trade Organisation (WTO). The WTO membership increases the country’s need for the WTO-relevant training and research. Vietnam will have to implement its WTO commitments, actively participate in the WTO forum, conduct its trade policy in conformity with the WTO rules and procedures, evaluate the various WTO proposals and policy options, defend its commercial interests against the background of the WTO provisions, benefit from the WTO consultation and dispute settlement system, ensure that the major stakeholders are involved in the trade policy-making and build public support for an WTO-based trade policy approaches, etc. 

2.
The academic community and the WTO network.  The Vietnamese academic community has a particularly important role to play in that process. The World Trade Organization (WTO) is a network organization. This means that a country’s active participation in the WTO finds its roots in the domestic and international interaction of political institutions, government departments, business associations, companies, consumer and labour interests, NGOs, etc. There are less than 500 staff employed in the WTO secretariat in Geneva but there might be as many as 50.000 experts working full time on the WTO-related issues across the word. Academic community has a particular role to play in that network of people and institutions.

· Education. Most players of the WTO network have academic background in law, economics, business studies, political science, communication, etc.  This signifies that they acquire their analytical skills and knowledge of the WTO system – at least partly- through their involvement in academic courses. Specialized academic centers on WTO also play a role in professional training of negotiators and other actors of the WTO network and maintain related documentation.

· Research. Academic community provides important intellectual inputs into the WTO system by analyzing its external and internal consistency, evaluating its impact, refining arguments for pros and cons of particular trade policy proposals and pushing for change. 

· Influence.  Many academics become decision-makers or consultants to decision makers in government, political parties, business, trade unions or other civil society institutions concerned by WTO. It is sufficient to mention that several DG of the WT0/ GATT, influential ministers or trade negotiators were university professors and that leading academics often play a decisive role in changing the course of WTO events. Academic experts also participate in public debate on strength and weaknesses of the WTO system and play a major role in shaping the image of the organization in the mass media and public at large.  

3.
The client needs and the WTO expertise. People study the WTO issues for very different reasons. (i) Some want to gain general knowledge of the globalization issues and to improve their understanding on the forces and processes behind that trend (General knowledge). (ii) Others need to know WTO because the institution constitutes an element of the environment in which their companies operate, their legal or economic analyses are conducted or their setting of decision-making is placed (Professional context). Finally, certain experts need to know the WTO machinery in its every detail in order to get involved in the WTO-related decision-making or support concerning such issues as trade negotiations, dispute settlement, economic evaluation of the various trade policy options, advocacy activities, etc.  Depending on the dominant objectives, the teaching services have to be segmented and properly targeted at the various audiences – not an easy approach to practice even for the most experienced academic and training institutions.

4.
Typology of the WTO-related Courses. This overview permits us to suggest a simple typology of the WTO courses: 

(i) Introduction to WTO (usually an interdisciplinary presentation covering both the legal, economic and political aspects of the WTO system. The course aims to improve general knowledge of WTO issues)

(ii) WTO-related  segments in broader courses dealing with International Trade, International Trade Law, Trade Policy, International Political Economy, International Economic Relations, International Business, etc. Ideally, the WTO segments should be integrated into the approach, methodology and design of the studied broader domain. 

(iii) Specialized WTO courses in the area of international law, economics, trade negotiations, international relations or business environment. 

Box 1:  Interdisciplinary approach in the WTO Teaching and Research
The WTO-related courses fall within the basic discipline of Law, Economics, International Relations (Political Science) or Business Administration. Most of the courses taught within a given main discipline are open to other neighbouring disciplines; e.g. a course on WTO Law will also refer to certain basic economic issues and a course on International Political Economy of WTO will refer to the basic institutional (legal) aspects of the organization. In certain cases the crossroads do exist already within the same discipline as represented by the field of international public and private law, constitutional and international law or trade theory and political economy approaches to the WTO issues.

In numerous instances - particularly in the case of introductory courses such as Introduction to the World Trade Organization or International Economic Relations and WTO - the courses tend to be fully multidisciplinary and to cover all the trade policy aspects of WTO in equal amounts. The advantage of the multidisciplinary approach is that it can fully integrate the various disciplinary perspectives, emphasis their inter-dependence and fit well with the WTO practice. A weak point of a multidisciplinary approach is the risk superficiality which can be overcome by team teaching and research. This motivates certain academic institution to opt for WTO centers in which experts from various disciplines can co-operate. For example, Georgetown University maintains a WTO Centre and interdisciplinary field of studies in that area which is associated, with the University’s Law School. Similarly, the University of Berne, Fribourg and Neuchatel in Switzerland established the World Trade Institute which is a focal point of the country’s competence in WTO law and related trade economics. 

Annex 2 

INTRODUCTION TO THE MULTILATERAL TRADING SYSTEM:

Economics, Politics and Institutional Mechanics of the World Trade Organisation (WTO) 

Proposal of a Framework Course Outline for Vietnam 
Presentation of the Course

1. The Trading System: An Overview

1.1. International Trade and Global Integration 

1.2. Trade and Trade Agreements: A Historical Background

1.3. Functions of the Multilateral Trading System 

1.4. The Origins of the WTO 

1.5. The Current Challenges of Global Trade Cooperation 

1.6. The Global Trade Cooperation and Vietnam’s Economic Interests

2. The World Trade Organization (WTO)

2.1. Scope, Functions and Structure of the WTO 

2.2. Decision-Making in the WTO

2.3. Transparency: Notification and Surveillance 

2.4. Accession Negotiations 

2.5. Overview of the Vietnam’s WTO Accession Process and Concerns

2.5. The WTO and other International Organizations

2.6. Non-governmental Actors and the WTO Forum

3. WTO as a Negotiating Forum 

3.1. Overview of Negotiating Rounds 

3.2. Multilateral Trade Liberalization 

3.3. Interest Groups and Advocacy in Trade Policy-Making

3.4. Reciprocity and the Mechanics of Negotiations 

3.5. A Typology of Key Aspects of Trade Negotiations. 

3.6 The Essentials of the Doha Round

3.7. Lessons from the Vietnam’s WTO Negotiations

4. Trade in Goods 

4.1 Tariffs, Para-Tariffs and Indirect Taxes 

4.2. Quantitative Restrictions and Import Licensing 

4.3. Customs Clearance–Related Provisions 

4.4. Subsidies 

4.5. State Trading Enterprises 

4.6. Technical Regulations and Product Standards 

4.7. Sanitary and Phytosanitary Measures

4.8. Trade-Related Investment Measures 

4.9. Trade in Goods: Overview of the Vietnam’s Leading Concerns

5. Sector-Specific Multilateral Trade Agreements 

5.1. Agriculture

5.2. Vietnam’s Perspective on Trade in Agriculture

5.3. Textiles and Clothing

5.4. Vietnam’s Perspective on Trade in Textiles and Clothing

5.5. The Information Technology Agreement 

6. Trade in Services

6.1. Conceptual and Empirical Issues 

6.2. The Role of Services in the Vietnam’s Economic Development

6.2. Barriers and Potential Gains from Reform 

6.3 The Uruguay Round Negotiations

6.4. The Essentials of the GATS 

6.5. Sector-Specific Negotiations and Agreements

6.6. Electronic Commerce 

6.7. The Challenge of Expanding the GATS in the Doha Round and Beyond

7. Protection of Intellectual Property and International Trade

7.1. Intellectual Property and International Trade 

7.2. Vietnam’s Perspective on Intellectual Property

7.3. International Conventions and GATT History 

7.4. The Uruguay Round Negotiations 

7.5. WTO Rules on Intellectual Property Rights 

7.6. Implementation Concerns and Challenges

7.7. The Doha Round Negotiations on TRIPs

7.8. Cost-Benefit Analysis from the Vietnam’s Perspective

8. Safeguards and Exceptions in WTO

8.1. Renegotiation of Concessions
8.2. Waivers 
8.3. Emergency Protection and VERS 

8.4. Antidumping Actions 

8.5. Vietnam’s Experience with Anti-dumping Actions and Threats

8.6. Measures to Countervail Subsidized Imports 

8.7. Trade Restrictions for Balance of Payments Purposes 

8.8. Infant Industry Protection

8.9. General Exceptions

9. Regional Integration 

9.1. Motivations for Regional Economic Integration 

9.2. GATT Article XXIV: Preferential Trade Agreements

9.3. GATS Article V: Economic Integration 

9.4. Trading Blocs and the Trading System 

9.5. Current Issues in ASEAN Integration and Vietnam’s Strategy in Regional and Bilateral   Trade Negotiations

10. Plurilateral Agreements 

10.1. Government Procurement  

10.2. The Civil Aircraft Agreement 

10.3. Plurilateral  Agreements and Economic Development: What Strategy to Follow?

11. Integrating Developing Countries and Economies in Transition

11.1. Special and Differential Treatment

11.2. Changing Attitudes towards the Trading System

11.3. Developing Country Participation in the WTO 

11.4. Implementation of Multilateral Agreements

11.5. Expanding WTO Membership: China, Russia and Other Transition Economies

11.6. Implications for Vietnam

12. Enforcement of the WTO Rules and Dispute Settlement 

12.1. The WTO Dispute Settlement Procedures 

12.2. Operation of the System 

12.3. Systemic Issues 

12.4 The Domestic Dimensions of Enforcement 

12.5. The Leading Enforcement Issues in Vietnam

13. Emerging Issues in the Multilateral Trading System

13.1. Contestability of Markets as a Criterion 

13.2. Foreign Direct Investment Policies 

13.3. Competition Law 

13.4. Trade Facilitation 

13.5. Environmental Policies 

13.6. Social Policies and Labour Standards 

13.7. Aid for Trade 

13.8. Domestic Regulation 

13.9. Vietnam’s Perspective on the Emerging Issues

14. Governance, Legitimacy and Coherence in Trade Policy-making

14.1. Industry and Trade Policy Formation 

14.2. NGOs and Civil Society 

14.3. Governance of the WTO 

14.4. Coherence of National Policies 

14.5. Trade Policy-making in Vietnam 

15. Leading Current Concerns in the Trading System

15.1 The Doha Round

15.2 Recent Ministerial Conferences and Negotiating Objectives 

15.3 Trade in Textiles and Clothing: Current Issues

15.4 Market Access and Trade in Agricultural Products

15.5 Other Concerns of Developing and Transition Economies

15.6. Vietnam’s Agenda for the Future

Annex 3

INTRODUCTION TO THE MULTILATERAL TRADING SYSTEM:

The World Trade Organisation and Vietnam

Textbook Outline (an alternative  version to Annex 2) 
1. The Essentials of the GATT/WTO System: the origins, the basic principles and benefits of WTO (for Vietnam and the trading community), brief history of Vietnam’s relations with WTO. in practice.
2. The Political Economy of WTO: The major players and groups of influence in the WTO fora, decision-making (legal rules and the reality), domestic trade-policy making and international negotiations, WTO and domestic economic reforms, the distinctive nature of the organization (pragmatism, traders’ club) extended coverage, rule-making, implementation, negotiations, dispute settlement, multilateralism, bilateralism and the bargaining power of a country, catalysts and influential personalities in the WTO system, the WTO network and how does it work, Vietnam’s place and strategy.

3. The Basic Rules and Mechanics: A short description of the agreements (multilateral agreements on trade in goods, GATS, TRIPS, DS, TPRM, plurilateral agreements, decisions, declarations, etc). Systematic presentation of the legal (institutional) framework and of the related trade issues.

4. The WTO Management of the Trading System: Functioning of the organization, leading problem areas, implementation, dispute settlement, .analysis of the impact of various commitments, challenges to come.

5. The Negotiating Forum: Trade negotiations and their impact on the nature of WTO, trade negotiating rounds, with special emphasis on the DR, the mechanics, economics and rationale of trade negotiations, overview of the results of trade negotiations.
6. Vietnam and the WTO. Description of the accession process; commitments undertaken by Vietnam and their implementation; the implementation of China's and other countries' commitment comparable to Vietnam, the situation of non-market economies in the WTO. The expected impact of WTO accession on Vietnam.
7. Suggested Readings (which might help the writing of the book).
Annex 4 

THE MANAGER IN THE TRADING SYSTEM

Analysing the WTO-related Issues from the Business Perspective

1. Introduction

1.1. The rationale for a managerial approach to the world trading system

1.2. How is the managerial vision different?

1.3. Presentation of the course

1.4. Bibliography: obligatory and recommended readings

1.5. Participants’ preferences 
1.6. How to define, prepare and present the course assignments  

1.7. Evaluation  of the course and discussion

1.8. Planning the course-related assignments

1.9. Team building and assignments for next series of meetings:

2. Manager in International Trade : A Framework for Analysis

2.1. Managerial concerns in international trade 

2.2. Revue of literature (student presentations of assigned readings) 

2.3. Integrating the issues of the World Trading System (WTS) into corporate systems of intelligence (awareness), strategy formulation, tactics and operations, feedback process and performance evaluation (audit) 

2.4. Re-active and pro-active business strategies & WTO

2.5. Examples from management sciences studies 

2.6. Presentation of the basic models of business responses

3. Setting the Stage: Trade Flows, Trade Agreements and Business Dynamics

3.1. The trading system in perspective: hierarchy of institutions and their dynamics

3.2. The basic logic of the multilateral trade system: historical perspective

3.3. Trade flows and bargaining power in the trading system

3.4. The changing patterns of business dynamics: the case of Chinese, Brazilian and Indian business companies in global markets 

3.5. The global shift: what business strategies for the future?

3.6. Business regimes in developed and developing countries concerned.

Students are requested to prepare various aspects of the discussed themes based on their Internet Research. 

4. Business Actors of the Trading System

4.1. Typology of the actors in the trading system

4.2. Classifying business firms: multinational corporations, large domestic companies, small multinationals, SMEs, state-trading organizations, network companies, international partnerships, trade facilitators, public procurement agencies, trading companies, banks, etc. 

4.3. Business firms and trade behaviour

4.4. Forms of international business transactions

4.5. Government intervention: instruments and objectives

4.6. The hierarchy of intergovernmental  trade arrangements (multilateral, regional and bilateral trade agreements)

4.7. The role of commercial representatives

4.8. Business organisations (Chambers of commerce, international chambers of commerce, industry associations, industry associations), 

4.9. NGOs

4.10 . Criminal networks, corruption and facilitation payments.

5. Internationalisation Theories of Business Operations

5.1. The principle of comparative advantage

5.2. Modern theory of international trade

5.3. Business theories of internationalisation

5.4. Internationalisation: the case of services.

6. The Essential Mechanics of an Export Transaction

6.1. Typologies of Export Transactions

6.2. Incoterms

6.3. The role of trade intermediaries

6.4. Issues in Export Logistics

6.5. Export credit

6.6. Export document flow

6.7. Student presentation: example of an export transaction

6.8. Case study: Export development by a SME to a distant market : Puig Doria

6.9. Case study: Intergum case 

7. Analysis of Barriers to Exports and FDIs : Managerial Perspective

7.1. Barriers to exports internal and external to the firm

7.2. Formal and informal barriers 

7.3. Formal barriers: price instruments and direct instruments 

7.4. Effects of tariffs and their implications for business operations

7.5. Effects of quantitative restrictions and business concerns

7.6. Technical barriers to trade (TBT) and sanitary and phyto-sanitary standards (SPS)

Simulation exercise: Foot and mouth disease – class discussion

Simulation exercise:  Genetically modified organisms (GMO)

8. Mechanics of the World Trading System (Part I)

8.1. The origins of the multilateral trading system

8.2. From GATT to WTO

8.3. Non-discrimination

8.4. Reciprocity 

8.5. Special and differential treatment (S&D)

8.6. Transparency

8.7. Open markets

8.8. Negotiations

8.9. Conciliation and Dispute settlement 

8.10. Student presentation: The WTO Kodak - Fuji Case

8.11. Student presentation: The WTO Being - Airbus Case

9. Mechanics of the World Trading System (Part II)

9.1. Trade in goods and trade negotiations

9.2. Contingency protection

9.3. Trade in services and GATS

9.4. Intellectual property and trade

9.5. Foreign direct investments and trade

9.6. Trade in agricultural products

9.7. Trade in textiles

9.8. Trade in information technology equipment and e-commerce-

10. Business Implications of the  Mechanics of the Trading System (Part 1)

10.1. Non-discrimination in practice and export strategy

10.2. Reciprocity and how it can be influenced by business organizations

10.3. Transparency: Government consultations and business information

10.4. Trade policy commitments and export marketing

10.5. Reading customs duty schedules /US, EU, Canada, Switzerland/

10.6. WTO bound rate of customs duties, applied rate and negotiated rate

10.7. Strategic implications of RTAs: trade creation, trade diversion 

10.8. Student investigation: Report on business role of the inquiry point on TBT & SPS ( Standardization office, Ministry of agriculture) – report  

11. Business Implications of the  Mechanics of the Trading System (part 2)

11.1 Dumping and anti-dumping issues in international business 

11.2 Subsidies and Countervailing duties in international business

11.3. TBT problems in export markets

11.5. SPS Controls and export marketing of agricultural products

11.6 Trade facilitation and managerial concerns in exports.

12. International Marketing of Services and the Trading System. 

12.1. The role of services in the modern economy

12.2. Services international business development

12.3. Modes of services trade

12.4. Issues in export service development

12.5. The GATS commitments and service export strategies

13. Intellectual Property in International Marketing

13.1. Revue of the main forms of intellectual property

13.2. Intellectual property and international business

13.3. Leading issues in intellectual property management 

13.4. Intellectual property and developing country entrepreneurship

13.5. The mechanics of the TRIPs Agreement

13.6. Business implications of the TRIPs commitment

14. Organizational Structure, Business Process and the Trading System

14.1. Business intelligence and developments in the Trading System

14.2. Strategic planning and the WTO negotiations

14.3. Management of regulation-related issues in export markets

14.4. Marketing audit and the WTO-related concerns in management

14.5. Coalition-building to influence trade policy.

15. Business Advocacy in the Trading System

15.1. What is business advocacy

15.2. The actors of business advocacy

15.3. Business Advocacy and Trade Policy-making

15.4. Issue management in trade-related advocacy

15.5. Coalition-building in Trade-related advocacy

15.6. Business Advocacy in the WTO negotiations: Case studies


Examples of articles and chapters providing a useful reading for the course:

Bronckers, M. (1996) Private Participation in the Enforcement of WTO Law: The New EC Trade Barriers Regulation, Common Market Law Review, 33:299-318.

Cohen, Jean and Arato, Andrew (1992) Civil Society and Political Theory, Cambridge, MA, MIT Press.

Dymond, Bill and Hocking B. (2004) Changing the Terms of Trade Policy-making: from the “Club” to the “Multistakeholder” Model,  www.Journals.Cambridge.org
Esty, C. (1998) Non-governmental Organisations at the World Trade Organization: Co-operation, Competition or Exclusion, Journal of International Economic Law, 1: 1 (March).

Finger, J. M. (1979) Trade Liberalization: A Public Choice Perspective in R. Amacher, G. Haberler, and T. Willett (eds.) Challenges to a Liberal International Economic Order, Washington DC: American Enterprise Institute.

Finger, J. M. (1991) The GATT as International Discipline over Trade Restrictions: A Public Choice Approach in R. Vaubel and T. Willett (eds.) The Political Economy of International Organisations: A Public Choice Approach, Boulder, Colorado: Westview Press. 

Goldstein, J. (1993) Ideas, Interests and American Trade Liberalization and American Trade Policy, Ithaca, NY: Cornell University Press.

Grether, Jean-Marie, de Melo, Jaime, Olarreaga, Marcelo (2001) Who Determines Mexican Trade Policy?  Journal of Development Economics, vol. 64, 32 – 37.

Hillman, A. (1982) Declining Industries and Political-support Protectionist Motives, American Economic Review 72, 1180 – 1187. 

Hocking, B. (1999) Trade Politics: Environments, Agenda and Processes in B. Hocking and S. McGuire (eds.) Trade Politics, London and New York: Routledge, 1 – 19. 

Lanzalaco, Luca (1993) “Interest Groups in Italy” in Richardson, Jeremy (ed.) From Pressure Activity to Policy Network, Oxford: Oxford University Press. 

McMenamin, Ian (2002) Polish Business Associations: Flattened Civil Society or Super Lobbies? Business and Politics, The Berkeley Electronic Press, vol. 4, Issue 3. 

Petersman, Ulrich (1998) How to Constitutionalize International Law and Foreign Policy for the Benefit of Civil Society, Michigan Journal of International Law, 20 : 1 –30.

Ray, E.J. (1990) Empirical research on the Political Economy of Trade in Carter , C. A. (ed.) Imperfect Competition and Political Economy, Boulder, Colorado, Westview Press.

Rodrik, D. (1995) The Political Economy of Trade Policy in Grossman, G. Rogoff, K. (eds.) Handbook of International Economics, vol. II, Amsterdam, North-Holland

Roessler, Frieder (1985) The Scope, Limits and Function of the GATT legal System, The World Economy, 8: 289 – 98.

Rugman, Alan, Verbeke, Alain (1989) Strategic Management and Trade Policy, Journal of International Economic Studies, no. 3, March.

Rugman, Alan, Verbeke, Alain (1990) Strategic Trade Policy Is not Good Strategy, Hitotsubashi Journal of Commerce and Management, 25 (1), December. 

Rugman, Alan, Verbeke, Alain (1991) Minzberg’s Intended and Emergent Corporate Strategies and Trade Policy, Canadian Journal of Administrative Sciences, 8 (3), September.

Schmitter, Philippe (1996) “What’s all this nonsense about Civil Society?” Paper presented at Nuffield College, Oxford. 

Tullock, G. (1967) “The Welfare Costs of Tariffs, Monopolies and Theft”, Western Economic Journal, 5: 224-32.

Winham, G.R. (1989) The Pre-negotiation Phase of the Uruguay Round in J. Stein (ed.) Getting to the Table: The Process of International Pre-negotiation, Baltimore: John Hopkins.

Examples of volumes providing useful reading for the course:

Corden, W. M. (1997) Trade Policy and Economic Welfare, Oxford, Clarendon Press.

Downs, Anthony (1954), An Economic Theory of Democracy (New York, Harper & Row).

Hillman, A. (1989) The Political Economy of Protection, New York, Harwood Academic Publishers.

Hoekman, B. and Kostecki, M, (2001) The Political Economy of the World Trading System, Oxford, Oxford University Press.

Hoekman, B. (1995) in Kostecki, M,  (ed.) Marketing Strategies for Services, Oxford, Pergamon Press, 1995.

ITC /2001) Business Guide to the WTO, Geneva, International Trade Centre UNCTAD/WTO,

Kostecki, Michel (2001) The Manager in the World Trading System, Geneva, International Trade Centre WTO/ UNCTAD. 

Kostecki, M. (2005) Business Advocacy in the Global trading System: How Business Organizations May Shape Trade Policy? Geneva, International Trade Centre (UNCTAD/WTO). 

Manning, Peter and Foster, Brian (1999) The Privatization of Policing: Two Views, Washington D.C., Georgetown University Press.

Olson, Mancur (2000) Power and Prosperity, New York, Basic Books. 

Stiglitz, Joseph (2002) Globalization and Its Discontents, New York, W.W. Norton. 

Tumlir, Jan (1985) Protection: Trade Policy in Democratic Societies, Washington DC: American Enterprise Institute). 

Annex 5

Integrating the WTO-related Topics into a Course

on International Marketing

Chapter 1: The Scope and Challenge of Global Marketing
Chapter 2: The Dynamic Environment of International Business
Chapter 3: History and Geography: The Foundations of Cultural Understanding in Marketing
Chapter 4: Cultural Dynamics in Assessing Global Markets
Chapter 5: Business Customs in International Marketing
Chapter 6: The Political Environment: A Critical Concern in Marketing
Chapter 7: The International Legal Environment: Playing by the Rules
Chapter 8: Developing a Global Vision through Marketing Research
Chapter 9: Emerging Markets
Chapter 10: Multinational Market Regions and Market Groups
Chapter 11: Global Marketing Management: Planning and Organization
Chapter 12: Products and Services for Consumers
Chapter 13: Products and Services for Businesses
Chapter 14: International Marketing Channels
Chapter 15: Exporting and Logistics: Special Issues for Business
Chapter 16: Integrated Marketing Communications and International Advertising
Chapter 17: Personal Selling and sales Management
Chapter 18: Pricing for International Markets
Chapter 19: Negotiating with International Customers, Partners, and Regulators
Where to integrate the relevant WTO issues ?

Chapter 2 may contain material referring to developments in the global business environment which are WTO-related.

Chapter 7 integrated certain elements of the WTO rules which are of direct importance for business

Chapter 8 deals with marketing research aspects which are WTO-relevant 

Chapter 10 refers to regional integration and it may contain references to the GATT Article XXIV or relevant provisions of the GATS

Chapter 14 may present certain elements of the GATS commitments that are relevant for international distribution services

Chapter 18 refers to the risk of dumping and countervailing measures

Annex 6

International Trade Class

How to Integrate the WTO-related Issues into the Course on Trade?

(Chapters in the volume by Hoekman and Kostecki refer to the WTO topics)

This course offers an exposition of international trade that covers both its theoretical underpinnings and current trade policy issues. Accessible to students with Economics only at an introductory level, this class develops the essential analytical tools necessary for a rigorous understanding of the mechanics of world trade and trade policy-making. It provides students interested in fields such as Economics, Business Administration, International Relations and International Economic Law with an understanding of the leading theories and problems of global trade. A variety of real-world examples, case studies and simulation exercises are used to illustrate the relevant key concepts and theories.

Miscellaneous: Class participation is obligatory. The grade components:  preliminary test – 10 %; mid-term examination - 40%; final examination – 50%. 

Textbooks

DUNN Robert  Jr. and MUTTI, John H. (2002) International Economics, London, New York, Routledge, fifth edition, 598 p. 

HOEKMAN, Bernard & KOSTECKI, Michel (2001) The Political Economy of the World Trading System, Oxford, Oxford University Press, xvi – 598 p. (Also available at:  http://www.oxfordscholarship.com )

Case studies for class discussions are published in KOSTECKI, Michel (2001) Business and the Multilateral Trading System, Geneva, United Nations, International Trade Centre, pp. 156 – 207 

Course Outline 

1. The World Trading System : Issues, Historical Perspective and Recent Developments (Hoekman and  Kostecki, ch. 1)

2. The Gains from Trade (Dunn and Mutti  pp. 19 – 40 in ch. 2)

3. The Distribution of Gains from Trade (Dunn and Mutti , pp. 40 – 45– a nation’s offer curve)

4. Trade Control Measures (Dunn and Mutti , pp. 122 - 139)

5. Effective Protection (Dunn and Mutti , pp. 144 - 148)

6. Cost of Protection and Arguments for Protection  (Dunn and Mutti , pp. 156 - 178) and Dumping (Dunn and Mutti 111 – 115)

7. Regional Integration and Factor Proportions Hypothesis (Dunn and Mutti , pp. 204 – 221 and Hoekman and Kostecki ch. 10)

8. MID-TERM EXAMINATION

9. The Political Economy of the World Trading System (Hoekman and  Kostecki, ch.  2)

10. International Trade Negotiations: An Economic Analysis (Hoekman and Kostecki ch. 4)

11. International Trade in Services and Trade-related Intellectual Property (Hoekman and  Kostecki, ch. 7 and 8)

12. International Trade and Economic Development (Dunn and Mutti, pp. 257- 269, Hoekman and Kostecki  ch. 12)

13. International Trade Issues in the Doha Round  and Conclusions  (Hoekman and Kostecki, ch. 15)

14. FINAL EXAMINATION

Annex  7

Internet Sources Containing Teaching Material on WTO

Academics lecturing on the WTO topics might find it very useful to use a number of web sites which offer good quality training manuals, specialized briefing notes or case studies referring to the WTO issues. Among the most important sources the following might be recommended. 

Main Sites 

www.wto.org 

This is the official site of the World Trade Organization. Academics teaching the WTO courses may use this site to obtain the necessary basic texts of the WTO agreements, the standard teaching manual on WTO developed by the WTO training division, certain specialized notes concerning particular issues and up-dates on developments in the trading system in particular countries. They can also get access to basic trade statistics and other data on economic growth, inflation or production in particular sectors. The site may also be recommended to students – in the departments of Law, Economics, International Relations and Business Schools – who may search for a particular set of data or information and report the finding of their research in the class. This will make the WTO teaching more hands-on and more interactive.

www.intracen.org 

This is the site of the International Trade Centre (ITC) WTO/UCTAD which has developed substantial set of training materials and analytical tools which may be used in the WTO courses. First of all, since several years the ITC has systematically published manuals and specialized documentation on WTO and its business implications. Go to the section Business Implications of the Multilateral Trading System to find out about the available teaching materials on WTO. A particularly interesting basic manual on WTO is the ITC’s Business Guide to World Trading System. In spite of the fact that the guide has been published several years ago, it continues to provide a valid basic text explaining the WTO agreements and its business implications. (Certain chapters of the Guide may be obtained on line). 

Moreover, there are numerous other studies of great utility to academics dealing with business advocacy in the WTO negotiations, contingency protection, intellectual property rights, trade in services, foreign direct investments, trade in agriculture, reports on current developments in the WTO negotiations, etc. Teachers and students interested in discussing the WTO related topics and their business dimensions might also consult the World Tr@de Net section of the same site.

www.trademap.org and www.macmap.org.  

An interesting market analysis tool and source of market access data is provided respectively on the ITC site www.trademap.org and www.macmap.org. The sites – which are offered for free to developing countries (and for which developed country firms and academic institutions have to pay substantial access fees) may be used by students and academic teachers to find out about trade flow dynamics of particular products of interest to Vietnam, to observe the evolution of the Vietnam’s and its competitors’ market share in targeted export countries and to evaluation the impact of various trade concessions on the related trade flows. 

The ITC TradeMaps enable to indetify the most distorting barriers to the Vietnam’s export trade in particular markets and to discover new market opportunities resulting from changes in such barriers. Both sites provide thus a particularly interesting opportunity for introducing a link between the WTO general presentations in class and practical exercises that may be directly used by strategic planners, trade negotiators, industry associations or even particular business firms in Vietnam. 

My suggestion would be that teachers offer in your classes assignments whereby their students are asked to come up with tasks of interest to particular national economic actors and implement such research projects as a form of consultancy assignment for a team. 

www.unctad.org 

The official site of the United Nations Conference on Trade and Development (UNCTAD) provides a wealth of material of interest to teachers of international trade courses. In particular the UNCTAD’s  Trade and Development Report has established itself as an authoritative source of useful information in trends in international trade and globalization with special reference to developing countries. Sections of the Report may be directly downloaded from the site and used as a reading material in the WTO courses. 

A particularly useful source of general statistics is provided by Development and Globalization: Facts and Figures. The attractively presented statistical data may be accessed on line directly from the class room and presented to your students. The site contains numerous other readings and sources of current information on trade, trade policy and foreign direct investments. For example, there is an excellent set of training material on the WTO dispute settlement as well as practically all other WTO-related topics available on that site. 

Teachers might also want to consult the UNCTAD’ s set of publications and discussion papers which deal with many current WTO issues under discussion in the WTO. The web page TradeForTrade program of UNCTAD offers specialized courses on current trade issues http://r0.unctad.org/trainfortrade/uk/TrainForTrade/indexTFTUk.htm 

www.worldbank.org 

Many of the available publications and data will be of direct use in the WTO courses. Especially the acclaimed World Development Report and a range of books that cover the full spectrum of economic and trade policy issues will be most helpful in your teaching.  

The World Bank site also provides the gateway to the World Development Indicators Online, the premier source for data on the global economy, and to the World Bank e-Library, the comprehensive and fully searchable collection of the Bank's books many of which are directly relevant for courses on WTO. 

The world bank publishes an important series of research papers dealing with the WTO-related issues which are readily available on-line.

www.ictrd.org 

This web site of the International Centre for Trade and Sustainable Development (ISTSD) - a Non-governmental dynamic organization that is a watchdog of current trade policy developments from the perspective of developing countries and sustainable economic development - offers a wealth of critical material about the WTO and its most controversial issues such as intellectual property and pharmaceutical products of interest to the least developed countries, trade and trade policies affecting agriculture, etc. Manuals, briefs on trade policy and an excellent publication on global trade issues are readily available. Periodic publication ‘Bridges’ will also be of direct interest to teachers and students of the WTO-related classes. 

Additional Sites 

Obviously, this report may not provide an extensive overview of the available teaching material of interest to the WTO-related courses. We can only encourage you to do your personal search and the following additional sites may offer such opportunity.

www.oecd.org (trade policy analysis, focus on developed countries) 

www.imf.org (foreign exchange regulations and statistics, research papers on the global economy)

http://www.google.com/options/universities.html  (access to curricula of many leading universities)

www.oxfam.org  (critical evaluation of many WTO issues of direct interest to least developed countries)

http://www.citizen.org/trade (Global Trade Watch publishes critical comments about the WTO activities and approaches. Certain papers might be used in your courses to stimulate discussion between course participants)

http://www.choike.org/nuevo_eng/26/40/links.html (For other NGO sites critical of the WTO)

http://tse.export.gov/ (For data and statistics concerning trade with the United States)

Other Web sites of interest to teachers and students of the WTO-related courses:

International Organizations 


Asia-Pacific Economic Cooperation
http://www.apecsec.org.sg

Commission for Environmental Cooperation (CEC) 
http://www.cec.org

Commission for Labor Cooperation (CLC)
http://www.naalc.org

Int’l Court of Justice (ICJ)
http://www.law.cornell.edu/icj/

Int’l Monetary Fund (IMF)
http://www.imf.org/

MERCOSUR
http://www.americasnet.com/mauritz/mercosur/

Org. for Econ. Cooperation and Dev. (OECD)
http://www.oecd.org

World Trade Organization (WTO)
http://www.wto.org

World Bank Group
http://www.worldbank.org

UN Conf. on Trade and Dev. (UNCTAD)
http://www.unctad.org/

Int’l Trade Center (ITC) (UNCTAD/WTO)
http://www.intracen.org

United Nations
http://www.un.org

United Nations Development Program (UNDP)
http://www.undp.org

Governments
Canadian International Trade Tribunal (CITT)
http://www.citt.gc.ca

Canadian Dep’t of Foreign Affairs & Int’l Trade
http://www.dfait-maeci.gc.ca

European Community (EC)
http: //europa.eu.int/

Japan External Trade Organization (JETRO)
http://www.jetro.go.jp/

Japan-Ministry of Int’l Trade & Industry 
http://www.miti.go.jp/index-e.html

Lex Mercatoria: Int’l Trade/Commercial Law Monitor 
 http://lexmercatoria.net/

US Census Bureau Foreign Trade Stats. 
http://www.census.gov/foreign-trade/www/index.html

US Court of International Trade
http://www.uscit.gov

US Customs Service
http: //www.customs.ustreas.gov

US Trade Representative (USTR)
http://www.ustr.gov/

US Department of State
http://www.state.gov

US International Trade Commission (USITC)
 http://www.usitc.gov

US Information Agency (USIA) 
http://www.usia.gov/topIcal/econ/wto/wto.htm

US Dep’t of Commerce/Int’l Trade Admin. (ITA)
http://www.ita.doc.gov/

Academics

The American Society of Int’l Law (ASIL)
http://www.asil.org/

Center for Study of Western Hemispheric Trade 
http://lanic.utexas.edu/cswht

EU Basics FAQ
http://eubasics.allmansland~com/general.htm

Lex Mercatoria: Int’l Trade/Commercial Law Monitor 
 http://lexmercatoria.net/
Int’l Econ. Law Group
http://www.tufts.edu/fletcher/inter_econ_law/index.htm

Int’l Law Research Guide
http://www.spfo.unibo.it/spolfo/ILMAIN.htm

National Law Center for Inter-American Free Trade
http://www.natlaw.con

N. American Integration and Dev. (NAID) Center 
http://naid.sppsr.ucla.edu/

Trade & Environ Database (TED) 
http://www.american.edu/projects/mandala/TED/ted.htm

Other
Financial Times
http: //www.ft.com

International Chamber of Commerce (ICC)
http://www.iccwbo.org

Int’l Institute for Sustainable Development
http://iisd.ca/

Williamette Library Int’l Law Links
http://www.willamette.edu/law/longlib/forint.htm

The Journal of Commerce
http://www.joc.com

The North American Institute
http://www.northamericaninstitute.org

Kluwer Academic publishers
http://www.wkap.nl

Lex Mundi (World Reports)
http://www.hg.org/wr-all.html

New York Times
http://www.nyt.com/

Oceana Publications, Inc.
http://www.oceanalaw.com

FTAA
http://www.ftaa-alca.org/alca_e.asp 

“Online Source for World Trade Law”
http://www.worldtradelaw.net/

WTO “Bibliography Database”

http://forms.wto.org/eradbibliographie/bibliography_search_e.htm
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Leading Textbooks

on the Economic, International Relations and Business Aspects of WTO

Kruger, Anne (2000) The WTO as an International Organization, Chicago, 
University of Chicago Press (Trd), 426 pages, ISBN: 0226454495.

Hoekman , B. Kostecki, M. (2001) The Political Economy of the World Trading System, Oxford, Oxford University Press. Available on line by www.oxfordsholarship.com 

Van den Bossche, Peter (2005) The Law and Policy of the World Trade Organisation, Cambridge, Cambridge University Press

Development, Trade, and the WTO: A Handbook 
by B. Hoekman, A. Mattoo and Ph. English (editors) (2002) 
World Bank, Book and CD-ROM edition, 641 pages, ISBN: 082134997X.
Bagwell, Kyle and Staiger, Robert W (2003) The Economics of the World Trading System, Cambridge, MIT Press, 224 pages, ISBN: 0262025299.

Jackson, John  (1997) The World Trading System: Law and Policy of International Economic Relations, Cambridge, MIT Press, 2nd edition, 504 pages, ISBN: 0262600277.

Howse, Robert and Trebilcock, Michael (1999) The Regulation of International Trade, Routledge; 2nd edition, 624 pages, ISBN: 0415184983.
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Bibliography on WTO

Leading references on the Political Economy, International Trade Relations Economics and Business issues of WTO:

Achara, R. Making Trade Policy in the EU, The Royal Institute of International Affairs, London, 1996

Adams, Walter et al., Tariffs, quotas, and Trade: The Politics of Protectionism, Institute of Contemporary Studies, 1972

Aggarwal, Vinod K. and Charles E. Morrison (eds.), Asia-Pacific Crossroads: Regime Creation and the Future of APEC, St Martin’s Press, 1998

Anderson, Kym and Richard Blackharst (eds.), Regional Integration and the Global Trading System, St. Martin’s Press, 1993.

Arndt, Sven and Chris Milner, The World Economy: Global Trade Policy 1997, Blackwell, 1998

Audretsch, David B. The Market and the State: Government Policy Toward Business in Europe, Japan, and the United States, New York University Press, 1989

Bagwell, Kyle and Staiger, Robert W (2003) The Economics of the World Trading System, MIT Press, 224 pages, ISBN: 0262025299.

Bergsten  C. F. and Marcus Norland, Reconcilable Differences? United States-Japan Economic Conflict, Institute for International Economics, 1993

Bhagwati, J. "Preferential Trade Agreements: The Wrong Road", Law and Policy in International Relations 27, 4 (Summer)

Cameron, David R.  "The 1992 Initiative: Causes and Consequences" in Alberta M. Sbragia (ed.), Euro-Politics: Institutions and Policymaking in the ‘New’ European Community, Brookings, 1992

Destler, I. M. American Trade Politics, Institute of International Economics.

Destler, I. M. and Haruhiro Fukui and Hideo Sato, The Textile Wrangle, Cornell University Press, l979.

Dobson, Wendy and Hideo Sato, Managing US-Japanese Trade Disputes: Are There Better Ways?, Institute of Trade Policy and Law, Carlton University, Canada, 1995.

Feketekuty, Geza with Bruce Stoke (eds.), Trade Strategies for a New Era, Council on Foreign Relations, 1998

Ford, Jane (2003) A Social Theory of the WTO: Trading Cultures 
by Palgrave Macmillan, 240 pages, ISBN: 0333998405 

Hoekman, Bernard and Kostecki,  Michel (2001) The Political Economy of the World Trading System: From GATT to WTO, Oxford University Press, 2nd edition, 480 pages, ISBN: 019829431X..

Hoekman, B, Mattoo, A.  English Ph. (eds.) (2002) Development, Trade, and the WTO: A Handbook  World Bank, Book and CD-ROM edition, 641 pages, ISBN: 082134997X.

Howse, Robert and Trebilcock, Michael J.  (1999) The Regulation of International Trade, Routledge; 2nd edition, 624 pages, ISBN: 0415184983.

Jackson, John H. (1997) The World Trading System: Law and Policy of International Economic Relations , Cambridge MIT Press, 2nd edition, 504 pages. Gilpin, Robert The Political Economy of International Relations, Princeton University Press, 1987

Haus, Leah A. Globalizing the GATT, Brookings, l992.

Hoekman, B. M. and M. M. Kostecki, The Politicial Economy of the World Trading System: From GATT to WTO, Oxford University Press, 1995.

Bernard Hoekman and Michel Kostecki, The Political Economy of the World Trading System, Oxford University Press, 2001

Jackson, John H. The World Trading System: Law and Policy of International Economic Relations, MIT Press, 1997

Keohane, Robert O. After Hegemony: Cooperation and Discard in the World Political Economy, Princeton University Press, 1984

Khaler, Miles Regional Futures and Transatlantic Relations, European Community Studies Association and Council on Foreign Relations Press, 1995

Kindlekerger, Charles The World in Depression 1929-1939, University of California Press, 1973

Krueger, Anne O. (2000) The WTO as an International Organization 
University of Chicago Press (Trd), 426 pages, ISBN: 0226454495.

Lake, David A. Power, Protection and Free Trade, Cornell University Press, 1988

Laursen, Finn "European Integration and Trade Regimes: From the European Economic Area to the ‘Europe’ Agreements", in M.O. Hosli and A. Saether, eds., Free Trade Agreements and Customs Unions, The European Institute of Public Administration, 1997

Lawrence, Robert Regionalism, Multilateralism, and Deeper Integration, The Brookings Institution, 1996

Moon, Bruce E. Dilemmas of International Trade, Westview Press, 1996

Olson, Mancur Jr., The Logic of Collective Action, MIT Press, 1965

Paemen H. and A. Bensch, From the GATT to the WTO: The European Community in the Uruguay Round, Leuven University Press, 1995

Patterson Garner, Discrimination in International Trade: The Policy Issues 1945-1965, 

Petersmann,  E.-U. The GATT/WTO Dispute Settlement System: International Law, International Organizations and Dispute Settlement, Kluwer Law International, 1997

Piening, C. Global Europe: the European Union in World Affairs, Lynne Rienner, 1997

Qureshi, A. H. The World Trade Organization: Implementing International Trade Norms, Manchester University Press, 1996.

Robertson, Ed . East Asian Trade After the Uruguay Round, Cambridge University Press, 1997.

Rosecrance, Richard  The Rise of the Trading State: Commerce and Conquest in the Modern World, Basic Books, Inc., 1986

Schott, Jeffrey J. (1996)  WTO 2000: Setting the Course for World Trade
Policy Analyses in International Economics 45, September 1996 • 72 pp. ISBN paper 0-88132-234-2 

Talbot, Ross B. The Chicken War, Iowa State University Press, l978.

Winham, Gilbert  International Trade and the Tokyo Round Negotiation, Princeton University Press, l986.

World Trade Organization Millennium Round: Freer Trade in the Next Century 
Klaus-Günter Deutsch and Bernhard Speyer (eds) (2001),  Routledge, 304 pages, ISBN: 0415238153.\

World Trade Organization, Trading Into the Future: An Introduction to the WTO, July 1998

World Trade Organization Annual Reports

World Trade Organization, Regionalism and the World Trading System, April 1995
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Leading Academic Journals 

Dealing with Economic, International Relations  and Business Aspects of WTO 
Academic Journal: 
The Main Journals:

The World Economy, 
Journal of World Trade, 
World Trade Review. 
Other Journals: 

Journal of International Economic Law, International Organization, Journal of Political Economy, World Competition, Foreign Policy, European Journal of International Law, The Columbia Journal of World Business, Kyklos, Weltwirtschafliches Archiv (Review of the World Economy), NBER Working Papers,  Business Politics, University of California, Berkeley, www.bepress.com Economics and Politics, Economic Development and Cultural Change, Canadian Journal of Economics, Foreign Affairs, Fordham International Law Journal, Economic Journal, Aussenwirtschaft, World Bank Economic Review, Common Market Law Review, European Economic Review, Leiden Journal of International Law, Minnesota Journal of Global Trade, Journal of International Economics, European Journal of Intellectual Property, International Journal, Journal of Development Studies,. 
Recommended Current Publications: 
The Economist, 
The Financial Times, 
The World Street Journal. 
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Sources Containing Teaching Aids Suitable for the WTO-relevant Courses.

(i) A series of negotiations games has been developed by the WTO secretariat’s training staff and is used in the WTO Trade Policy Courses. Some of the negotiation games may be adopted for the needs of academic and professional teaching in Vietnam. Professors Windham from University of   in Canada for years conducted a tariff negotiation game within that WTO training program. Another negotiation game designed more specifically for university students has been developed by Professor Hauser of the St Gallen University in Switzerland.

Dr Saner from Geneva offered a series of simulation exercises games in trade negotiations. 

(ii) There are numerous sources of case studies that may be used in the WTO-related university teaching. A good source of the recent cases is provided by the recent volume on Managing the Challenge of WTO Participation: 45 Case Studies, Gallegher, P., Law, P. and Stoler, A. (eds.) (2006), Cambrdige, Cambridge University Press. Short business-oriented case studies related to the WTO issues are available in the ITC publication on International Marketing and the Trading System, Geneva, ITC, 2001. A case study on WTO related issue of an Asian country and its teaching notes are available (in French) from the HEC Montreal business school. The case’s title is …..A series of the WTO relevant small cases developed for the WTO secretariat is included in Annex V below. 

(iii) Numerous press articles published by the leading journals or periodicals may be successfully used in the WTO –related academic teaching. Such quality articles are published by The Finacial Times (e.g. authors such as de Jonqière et Martin Wolf), The Economist, Wall Street Journal or in the Asian press. 
(iv)  Films referring to the WTO activities or specific trade issues may be obtained the WTO secretariat Communication and Media Division.

(v) Training kits on WTO issues are available from the WTO secretariat, UCTAD and several specialized institutions such as TRALAC in South Africa and ITC. 

Annex 12

Model of a possible syllabus for an introductory course in international trade law
By Dr David Luff ©

PART 1 : Introduction

I.1
The concept of comparative advantage. Sustainable development. Tensions in international trade.

Cases : 

· Report of the Appellate Body, “United States - Import Prohibition of Certain Shrimp and Shrimp Products”, WT/DS58/AB/R, 12 October 1998, paragraphs 152-155.

· Report of the Panel, “United States - Sections 301-310 of the Trade Act of 1974”, WT/DS152/R, 22 December 1999, paragraphs 7.71 to 7.81.

Doctrine:

· E-U. Petersmann, “The Transformation of the World Trading System through the 1994 Agreement Establishing the World Trade Organization”, EJIL, vol. 6, 1995, No 2, pp. 161-222.

· MARCEAU, Gabrielle, "A Call for Coherence in International Law.  Prasis for the Prohibition against « Clinical Isolation » in WTO Dispute Settlement", JWT, 1999, p. 47 s.

· LUFF, D., "An Overview of The International Law of Sustainable Development and a Confrontation Between WTO Rules and Sustainable Development", RBDI, 1996, p. 94 s.
I.2
The History of the Regulation of International Trade

Background Reading :

· Hudec, Robert E., Reinforcing International Trade Law. The Evolution of Modern GATT Legal System, Butterworth Legal Publishers, 1993, 630 P.

· WTO, From GATT to the WTO : The Multilateral Trading System in the New Millennium, WTO/Kluwer Law International, 2000, 183 p

I.3
The principle of the single undertaking and the distinction between trade in goods, trade in services and the protection of intellectual property rights. 

Law:


· Marrakech Agreement Establishing the World Trade Organisation

· Dispute Settlement Understanding

· Articles 31 to 33 of the Vienna Convention on Law of Treaties

Doctrine:

· MARCEAU, Gabrielle, "Transition from GATT to WTO.  A Most Pragmatic Approach", JWT, 1995, p. 147 s.

· TRACHTMAN, Joël, "The Domain of WTO Dispute Resolution", HILJ, 1999, p. 333 s.
I.4
Regional Trade, Regional integration, the ASEAN and APEC

Law:


· ASEAN Framework Agreement and associated Protocols

· APEC Leaders’ Declarations and Ministerial Decisions and Statements

Doctrine:

· See http://www.apecsec.org.sg/apec/about_apec.html.
Part 2:
Basic substantive principles of International Trade Law
II.1
Trade in goods: the non-discrimination principles 

II.1.1
Introduction: the MFN clause and the national treatment clause: review of Articles I and III of the GATT

II.1.2
The concept of like product

II.1.3
De facto discrimination and de jure discrimination

Law:


· Article I of GATT

· Article III of GATT

Doctrine: 

· WTO, Working Group on the Interaction Between Trade and Competition Policy, "The fundamental WTO principles of national treatment, most-favoured nation treatment and transparency", Background note by the Secretariat,  WT/WGTCP/W/114, 14 April 1999.

· Mc GOVERN, Edmond, International Trade Regulation, Globefield Press, Globefield Press, Exeter, UK, Looseleaf, Chapter 8.1, 8.2 and 8.3. 
Or
· in French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pp. 41-62 and 81-102.
Cases: 

· Appellate Body Report, “European Communities – Regime for the Importation, Sale and Distribution of Bananas”, WT/DS27/AB/R, 9 September 1997, paragraphs 205 to 234.
· Appellate Body Report, “European Communities – Measures affecting asbestos and asbestos-containing products”,  WT/DS135/AB/R, 12 March 2001, paragraphs 84-154. 
· Appellate Body Report, “Japan – Taxes on alcoholic beverages”, WT/DS8/AB/R, PRIVATE 
WT/DS10/AB/R, WT/DS11/AB/R, 4 October 1996, sections F, G and H.
· Appellate Body Report, “Chile – Taxes on alcoholic beverages”, WT/DS87/AB/R, WT/DS110/AB/R, 13 December 1999. 

· Appellate Body Report, “Korea – Taxes on Alcoholic beverages”, WT/DS75/AB/R, WT/DS84/AB/R, 18 January 1999. 

II.2
Trade in goods: barriers to trade 

II.2.1
Tariff barriers: negotiated bindings (Article II of the GATT), including a description of tariff peaks and the Information Technology Agreement

II.2.2
Related rules: origin, customs valuation

II.2.3
Non-tariff barriers: Articles XI and XIII of the GATT

II.2.4
Customs facilitation

II.2.5
Tariff Negotiations

II.2.6
The Vietnam’s Protocol of Accession

Law:


· Article II of GATT

· Article XI of GATT

· Articles VII of GATT and Agreement on Customs Valuation

· Articles V, VIII and X of GATT

· Vietnam’s Protocol of Accession
Cases: 

· Appellate Body Report, “European Communities – Customs classification of certain computer equipment”, WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R, 5 June 1998, paragraphs 74-110. 

· Report of the Panel, “Japan - Measures Affecting Consumer Photographic Film and Paper”, WT/DS44/R, 31 March 1998, paragraphs 10.33-10.89, 10.383-10.401.
· Appellate Body Report, “European Communities – Measures affecting the importation of certain poultry products”, WT/DS69/AB/R, 13 July 1998, paragraphs 77-130.
· Report of the GATT 1947 Panel, “Japan – Trade in Semiconductors”, adopted 4th May 1998, BISD 35S/126, paragraphs 109-118.
· Report of the Panel, “Argentina – Bovine Hides and Finished Leather”, WT/DS155/R, 19 December 2000, paragraphs 11.1-11.101.
· Appellate Body Report, "Canada - Measures Affecting the Importation of Milk and the Exportation of Dairy Products", WT/DS103/AB/R, WT/DS113/AB/R, 13 octobre 1999, paragraphs 125-143.

Doctrine:

· WTO, Committee on Agriculture, Special Session, “Tariff Quota Administration Methods and Tariff Quota Fill”, Note by the Secretariat, TN/AG/S/22, 27 April 2006;
· WTO, Committee of Participants on the Expansion of Trade in Information Technology Products, "Informal Meeting of Customs Experts from ITA Participants  to Discuss Classification Divergences. 6-8 May 2002", G/IT/14/Rev.1/Add.1, 15 April 2003;
· WTO, Council for Trade in Goods, "Article V of the GATT 1994 - Scope and Application", Note of the Secretariat, G/C/W/408, 10 September 2002;
· WTO, Council for Trade in Goods, "Article VIII of the GATT 1994 - Scope and Application", Note of the Secretariat, G/C/W/391, 9 July 2002;
· WTO, Council for Trade in Goods, "Article X of the GATT 1994 - Scope and Application", Note of the Secretariat, G/C/W/374, 14 May 2002;
· Mc GOVERN, Edmond, International Trade Regulation, Globefield Press, Globefield Press, Exeter, UK, Looseleaf, Chapters 4 and 5. 
Or
· in French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pp. 64-81, 102-126, 323-325.
Background reading

· WTO, Negotiating Group on Trade Facilitation, “WTO Trade Facilitation Negotiations Support Guide”, TN/TF/W/51, 6 July 2005.

· WTO, Negotiating Group on Trade Facilitation, “Communication From the World Customs Organisation – WCO Self-Assessment Checklists for GATT Articles V, VIII and X”, TN/TF/W/16, 9 February 2005. 
II.3
Exercises 

· Read and explain Vietnam’s Schedule of commitments, both Parts I and III. 

· Mars - Sheepskin (fictious case)
Mars has an important sheepskin production.  Sheepskin producers rely heavily on raw hides, a by-product of sheep meat.  Raw hides represent 50-60% of the production costs of the finished sheepskin product.  The cost of hides therefore has a significant impact on the international competitiveness of sheepskin producers.  Mars has a large sheep stock, and produces a large amount of raw hides each year.  Exports to other WTO member countries have been significant since the 70s and Mars has been a significant source of supply of raw hides to sheepskin producers in Australia and the European Community.  

The Mars Sheepskin Industry Association has brought it to the attention of the government that the price of raw hides in Mars has considerably increased, and they are having difficulty obtaining the necessary supplies to satisfy their production needs.  The government has in fact been aware of this for some years, and has been taking action to suppress exports as much as possible.  Exports have therefore been gradually decreasing, due to the imposition of an export tax.  Despite complaints from its trading partners, and agreements made to reduce and eventually eliminate the export tax, exports have decreased from 144,000 to 10,000 in the last 20 years.  In addition to this, since there are still problems, the government has decided to introduce an emergency suspension on exports of raw hides in order to maintain the volume of supply of raw materials thus addressing the domestic market needs of the sheepskin industry, at the same time avoiding any undue increase in prices.
Questions: Does the Mars Measure violate one or more of the fundamental principles of WTO Law. If yes, why?

Trade of pharmaceuticals in Pluto (mock)

From the facts below, which allegations of violation by the Government of Pluto could be made? What are other elements of facts that are necessary to make an appropriate judgment?

“ITR Saturnus produces cephradine and exports it in large quantities to Pluto free of duty. Cephradine is used to produce cephalosporin, which is a pharmaceutical product used to treat infections. The cephalosporin market is the largest therapeutic category in Pluto and one of its fastest growing sectors.

Pharmaceutical raw material not manufactured in Pluto are imported free of tariffs and sales tax under Pluto’s Government Special Regulatory Order 215 (SRO 215). This order is a duty exemption regulation without which cephradine imports would carry a duty of at least 30%, together with a 15 % sales tax on a duty-paid value, thus raising the potential tariff burden to 45%.

Mixter Pluto constructed a new plant and started production of cephradine in 2000. Mixter Pluto has been successfully lobbying the Pluto’s Government to delete cephradine from SRO 215. When Mixter Pluto said it was able to produce sufficient cephradine to fulfill the demands of the country, the Government indicated that as part of a 2004 program to provide incentives for the basic manufacture in Pluto, Mixter will be granted the requested tariff protection beginning of November 2003. Thus all cephradine imports will be subject to both the tariff and sales tax at that time.

In Pluto, prices of pharmaceutical end-products and raw material are controlled by the Government, who specifically imposed a maximum price on cephradine and cephalosporine“.

II.4.
Trade in goods:  exceptions to basic principles 

II.4.1
The “necessity” test

II.4.2
Regional integration: Article XXIV of the GATT

II.4.3
Preferrential treatment of developing countries: the Enabling Clause and the EC GSP mechanisms

II.4.4
Authorised non-tariff barriers (balance of paiement, waivers, commodities etc)

II.4.5
Non-Trade concerns (Article XX of the GATT)

Comment: think at an analytical construct to address the interface between trade liberalisation principles and other policy objectives.

Law:


· Article XX of GATT

· Article XXIV of GATT and related Understanding

· Articles XII and XVIII of GATT, Section IV of GATT and related Understanding

· The Enabling Clause (Decision on Differential and More Favourable Treatment, Reciprocity, and Fuller Participation of Developing Countries, GATT Document L/4903, 28 November 1979, BISD 26S/203)

· Article IX of the Marrachech Agreement

· Vietnam’s Protocol of Accession

Cases: 

Appellate Body Report, “United States – Import prohibition of certain shrimp and shrimp product”, WT/DS58/AB/R, 12 October 1998, paragraphs 111-186. 

Appellate Body Report, “European Communities – Measures affecting asbestos and asbestos-containing products”, WT/DS135/AB/R, 12 March 2001, paragraphs 155-175. 

Appellate Body Report, “Korea – Measures affecting imports of fresh, chilled and frozen beef”, WT/DS161/AB/R, WT/DS169/AB/R, 11 December 2000, paragraphs 152-185. 

· Appellate Body Report, “Turkey – Restrictions on imports of textile and clothing products”, WT/DS34/AB/R, 22 October 1999, paragraphs 42-63.

· Appellate Body Report, “United States – Standards for reformulated and conventional gasoline”, WT/DS2/AB/R, 29 April 1996, Sections III and IV.

Doctrine:

· WTO, Committee on Trade and Environment, "GATT/WTO Dispute Settlement Practice Relating to GATT Article XX, Paragraphs (b), (d) and (g)", WT/CTE/W/203, 8 March 2002.

· MAVROIDIS, Petros C., "Trade and Environment after the Shrimps—Turtles Litigation", JWT, n° 1, 2000, p. 73 s. (optional)

· Mc GOVERN, Edmond, International Trade Regulation, Globefield Press, Globefield Press, Exeter, UK, Looseleaf, Chapters 9, 8.4, 8.5, 10.1 and 13. 
Or
· in French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pp. 52-64, 135-210.
II.5
Trade in goods: Domestic regulation

II.5.1
Sanitary and phytosanitary measures. Link with the agreement on Agriculture

II.5.2
Technical barriers to trade

II.5.3
Principles of transparency 

II.5.4
Objective, neutral and transparent application of domestic regulation

Law:


· Article X of GATT

· Agreement on Technical Barriers to Trade

· Agreement on Sanitary and Phytosanitary Measures

· Agreement on Subsidies and Countervailing Measures, Articles 1 to 9, Articles 14 and 27.

· Agrement on Agriculture

Cases: 

· Appellate Body Report, “European Community – Measures concerning meat and meat products (hormones)”, WT/DS26/AB/R, PRIVATE 
WT/DS48/AB/R, 16 January 1998, paragraphs 120-125, 157-168, 173-187, 210-246. 

· Appellate Body Report, “Japan – Measures affecting Agricultural products”, WT/DS76/AB/R, 22 February 1999, paragraphs 72-117;
· Appellate Body Report, “European Communities – Measures affecting asbestos and asbestos-containing products”, WT/DS135/AB/R, 12 March 2001, paragraphs 59-78. 

· Appellate Body Report, “Australia – Measures affecting importation of salmon”, WT/DS18/AB/R, 20 October 1998, paragraphs 111-255.
· Appellate Body Report, “European Communities – Trade description of sardines”, WT/DS231/AB/R, 26 September 2002, paragraphs 161 and foll.
· Panel Report, “European Communities - Measures Affecting the Approval and Marketing of Biotech Products”, WR/DS291, WT/DS292, WTDS293, not issued yet, date of publication expected end of September 2006.
· See Case study “ Malaysia: Labelling Regulations on Natural Rubber Condoms and the WTO TBT Agreement”, developed by Norma Mansor, Noor Hasniah Kasim and Yong Sook Lu, available in the website of the WTO: http://www.wto.org/english/res_e/booksp_e/casestudies_e/case24_e.htm
· See Case Study, “Nepal: Exports of Ayurvedic Herbal Remedies and SPS Issues”, developed by Bijendra Shakya, available in the WTO website http://www.wto.org/english/res_e/booksp_e/casestudies_e/case31_e.htm
Doctrine:

· MARCEAU, Gabrielle et TRACHTMAN, Joël, "The Technical Barriers to Trade Agreement, the Sanitary and Phytosanitary Measures Agreement, and the General Agreement on Tariffs and Trade. A Map of the World Trade Organization Law of Domestic Regulation of Goods", JWT, n° 5, 2002, p. 811 s.

· NEUMANN, Jan and Türk, Elisabeth, "Necessity Revisited: Proportionality in World Trade Organisation Law After Korea – Beef, EC – Asbestos and EC – Sardines", JWT, 2003, n°1, p.199 s.
· WTO, Committee on Technical Barriers to Trade, “Transparency Requirements and Procedures”, Background Note by the Secretariat, G/TBT/W/250, 16 February 2005.
· WTO, Committee on Sanitary and Phytosanitary Measures, "Specific Trade Concerns", Note by the Secretariat, G/SPS/GEN/204/Rev.1, 5 March 2001.

· WTO, Committee on Sanitary and Phytosanitary Measures, "Guidelines to Further the Practical Implementation of Article 5.5", G/SPS/15, 18 July 2000.

· WTO, Committee on Sanitary and Phytosanitary Measures, "Risk Analysis", Note by the Secretariat, G/SPS/W/80, 6 March 1997.

· WTO, Committee on Sanitary and Phytosanitary Measures, "Graphs on the Coverage of the SPS and TBT Agreements", Note by the Secretariat, G/SPS/W/32, 10 November 1995.

· WTO, Committee on Technical Barriers to Trade, "Negotiating History of the Coverage of the Agreement on Technical Barriers With Regard To Labelling Requirements, Voluntary Standards, ad Processes and Production Methods Unrelated To Product Characteristics", Note by the Secretariat, G/TBT/W/11, 29 August 1995. 

· Mc GOVERN, Edmond, International Trade Regulation, Globefield Press, Globefield Press, Exeter, UK, Looseleaf, Chapters 7.2, 11 and 14.4. 
Or
· in French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pp. 265-315, 456-513.
II.6
The regulation of subsidies, including the specificities of the agreement on agriculture


II.6.1
Definition of Subsidies


II.6.2
Prohibited Subsidies


II.6.3
Countervailable Subsidies


II.6.4
Permitted Subsidies


II.6.5
The Treatment of Subsidies in Agriculture


II.6.6 
Vietnam’s Protocol of Accession

II.6.7 
Vietnam’s Commitments in Agriculture

Law:


· Agreement on Subsidies and Countervailing Measures, Articles 1 to 9, Articles 14 and 27

· Agrement on Agriculture, Articles 3, 6, 7, 8, 9, 10 and Annexes 2 to 4

Cases: 

· Appellate Body Report, “United States – Tax treatment for foreign sales corporations”, WT/DS108/AB/R, 24 February 2000, paragraphs 90-95.

· Appellate Body Report, “United States - Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors (DRAMs) from Korea”, WT/DS296/AB/R, 27 June 2005, paragraphs 102-126;
· Appellate Body Report, “Canada – Measures Affecting the Importation of Milk and the Exportation of Dairy Products”, WT/DS103/AB/R, WT/DS113/AB/R, 13 October 1999, paragraphs 83-102;
· Report of the Appellate Body, “United States – Subsidies on Upland Cotton”, WT/DS267/AB/R, 3 March 2005, paragraphs 310-342, 395-512, 586-714 and 749-762;
· Report of the Appellate Body, “European Communities – Export Subsidies on Sugar”, WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, 28 April 2005, paragraphs 157 – 292 and 310 – 320.
· See Case study, “Mexico’s Agricultural Trade Policies: International Commitments and Domestic Pressure”, developed by Isidro Morales-Moreno, available in the WTO website http://www.wto.org/english/res_e/booksp_e/casestudies_e/case28_e.htm
Doctrine:

· WTO, Committee on Agriculture, Special Session, “Past Negotiations and Consultations on Tropical Products - Note by the Secretariat, TN/AG/17, 10 February 2005;

· Committee on Agriculture - Implementation of the Decision on Measures Concerning the Possible Negative Effects of the Reform Programme on Least-Developed and Net-Food Importing Countries”, Note by the Secretariat, G/AG/W/42/Rev.7, 15 November 2004;

· WTO, Committee on Agriculture, Special Session, “Agricultural Trade Performance by Developing Countries 1990-1999", Background Note by the Secretariat, Revision, G/AG/NG/S/6/Rev.1, 31 January 2001;

· WTO, Committee on Agriculture, "Studies on the implementation and impact of the agreement on agriculture", A Compilation by the Secretariat, G/AG/NG/S/16, 9 October 2000 (112 pages. Available in the Documents Online Research Facility of the WTO http://docsonline.wto.org/);

· WTO, "Market Access: Unfinished Business", Study by the Secretariat, Special Study No 6, 27 April 2001 (139 pages. Available at https://secure.vtx.ch/shop/boutiques/wto_index_boutique.asp?language=E&rayon=ansprep_eng&bookmk=m_ss_e);

· UNCTAD Handbook on Dispute Settlement, Chapter 3.15 Agriculture, pages 1 to 49;
Or, 
· in French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pages 64-78 and 216-246.
II.7
Trade Remedies

II.7.1
Antidumping.

II.7.2
Countervailing measures

II.7.3
The Non-market Economy Status Issue

II.7.4
Safeguards

II.7.5
IP Border Measures.

II.7.6
Trade Remedies in Vietnam’s Protocol of Accession

Law:


· Articles VI, XIX and XVI of the GATT

· The WTO Antidumping Agreement 

· The WTO Agreement on Subsidies and Countervailing Measures

· The WTO Agreement on Safeguards

· The TRIPs (Articles 51 to 60)

· Vietnam’s Protocol of Accession

Cases:

· Appellate Body Report, “European Communities – Antidumping duties on imports of cotton-type bed linen from India”, WT/DS141/AB/R, 1 March 2001, paragraphs 46-66; 

· Appellate Body Report, “United States – Definitive Safeguard Measures on imports of wheat gluten from the European Communities”, WT/DS166/AB/R, 22 December 2000, paragraphs 45-92;

· Report of the Panel, “Indonesia – Certain measures affecting the automotive industry”, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, paragraphs 14.28 - 14.46; 

· Appellate Body Report, “United States – Countervailing duties on certain corrosion-resistant carbon steel flat products from Germany”, WT/DS213/AB/R, 28 November 2002, paragraphs 98-118; 

· Appellate Body Report, “United States – Safeguard measures on imports of fresh, chilled or frozen lamb meat from New Zealand and Australia”, WT/DS177/AB/R, WT/DS178/AB/R, 1 May 2001, paragraphs 97-116.

Doctrine: 

· WTO, A Handbook on Antidumping Investigations, WTO, 2004
· Mc GOVERN, Edmond, International Trade Regulation, Globefield Press, Globefield Press, Exeter, UK, Looseleaf, Chapter 10, 11 and 12. 
· UNCTAD Handbook on Dispute Settlement, Chapter 3.6 Antidumping Measures, written by Mr. E. Vermulst

Or
· In French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pp. 377 to 576 (the great lines).
Exercises: 

· From the facts below, which action seems more appropriate to protect the interests of the Vietnamese industry? What are the important issues?

“There is an important crisis in the sector of clothing in the Saturnus. The latter imposed a safeguard measure. As a result, several of the cheap imports from Cosmos countries and The Moon that were initially destined to the Saturnus were diverted in part to Vietnam. The sector of steel in Vietnam also suffers from a structural crisis”.

· See Case study, “The Indian Shrimp Industry Organizes to Fight the Threat of Anti-Dumping Action”, developed by B. Bhattarcharyya, available in the WTO website http://www.wto.org/english/res_e/booksp_e/casestudies_e/case17_e.htm

· See Case study, “The Reform of South Africa’s Anti-Dumping Regime”, developed by Niel Joubert, available in the WTO website http://www.wto.org/english/res_e/booksp_e/casestudies_e/case38_e.htm
II.8
Special issue

II.8.1
Product and Process Standards. Review of the issues.

Doctrine:

· HOWSE, Robert and REGAN, Donald., "The Product/Process Distinction.  An Illusory Basis for Disciplining « Unilateralism » in Trade Policy", EJIL, 2000, p. 249 s.
· JACKSON, John, "Comments on Shrimp/Turtle and the Product/Process Distinction", EJIL., 2000, 11, pp. 303 s.
· RUNGE, C.Ford. and JACKSON, Lee Ann, "Labeling Trade and Genetically Modified Organisms.  A Proposed Solution", JWT, 2000, n°1, p. 111 s.
II.9
Trade in services


II.9.1
The GATS: structure and scope


II.9.2
Modes of supply of dervices

II.9.3
Horizontal rules (all sectors): MFN, transparency, 

II.9.4
Rules applicable to sectors subject to specific commitments: market access, non discrimination, domestic regulation, the Annex on Telecommunications


II.9.5
Missing rules and the Singapore Agenda

II.9.6
The GATS Protocols (movement of persons, financial services, Basic Telecommunications services)

Law:

· The General Agreement on Trade in Services and the Reference Paper on Basic Telecommunications Services

· Vietnam’s Protocol of Accession

Cases: 

· Appellate Body Report, “European Communities – Regime for the importation, sale and distribution of bananas”, WT/DS27/AB/R, 9 September 1997, paragraphs 223-234.

· Report of the Panel, “Mexico – Measures affecting Telecommunications Services”, WT/DS204/R, 2 April 2004.
· Appellate Body Report, “United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/AB/R, 7 April 2005, paragraphs 158 to 372.
Doctrine

· WTO, A Handbook on the GATS Agreement, WTO, 2004

· WTO, Council for Trade in Services, "Guidelines for the Scheduling of Specific Commitments under the GATS - Adopted by the Council for Trade in Services on 23 March 2001", S/L/92, 28 March 2001.

· WTO, Council for Trade in Services, "Article VI.4 of the GATS: Disciplines on Domestic Regulation Applicable to all Services", Note by the Secretariat, S/C/W/96, 1st March 1999.

· BRONCKERS, Marco and LAROUCHE, Pierre, "Telecommunications Services and the World Trade Organization", JWT, 1997, n° 3, p. 5 s.
· FEKETEKUTY, Geza, "Assessing and Improving the Architecture of GATS", in P. Sauvé, R.M. Stern, GATS 2000, New Directions in Services Trade Liberalization, Brookings Institutions Press, Washington DC, 2000, p. 85 s.

· FEKETEKUTY, Geza, "Regulatory Reform and Trade Liberalisation in Services", in P. Sauvé, R.M. Stern, GATS 2000, New Directions in Services Trade Liberalization, Brookings Institutions Press, Washington DC, 2000, p. 225 s.

· NICOLAIDIS, K and TRACHTMAN, J., "From Policed Regulation to Managed Recognition in GATS", in P. Sauvé, R.M. Stern, GATS 2000, New Directions in Services Trade Liberalization, Brookings Institutions Press, Washington DC, 2000, p. 241 s.
· LUFF, David, "Regulation of Health Services and International Trade Law", in A. Mattoo and P. Sauvé, Eds, Domestic Regulation and Services Trade Liberalisation, The World Bank/Oxford University Press, Washington DC, 2003.
Or

· In French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pp. 577-682.
Exercise: 

· Read a Schedule. Discuss health services and telecommunications services.

· See Case study, “Malaysia: Strategies for the Liberalization of the Services Sector”, developed by Lim Chze Cheen, available in the WTO website http://www.wto.org/english/res_e/booksp_e/casestudies_e/case25_e.htm
· See Case study, “The Impact of GATS on Telecommunications Competition in Sri Lanka”, developed by Malathy Knight-John and Chethana Ellepola, available in the WTO website http://www.wto.org/english/res_e/booksp_e/casestudies_e/case39_e.htm
II.10
Trade-related Aspects of Intellectual Propery Rights


II.10.1
The TRIPs


II.10.2
Special focus on patents


II.10.3
Trade in pharameceuticals


II.10.4
Interaction with the Biodiversity Convention.

Law:

· The Agreement on Trade-Related Aspects of Intellectual Property Right

· The Convention on biological Diversity (31 I.L.M., 1992, 818).

Case: 

· Report of the Panel, “Canada – Patent Protection of Pharmaceutical Products”, WT/DS114/R, 17 March 2000, paragraphs 7.39-7.84.


See also

· Case study, “Protecting the Geographical Indication for Darjeeling Tea”, developed by S. C. Srivastava, available in the website of the WTO http://www.wto.org/english/res_e/booksp_e/casestudies_e/case16_e.htm
· Case Study, “Patents, Parallel Importation and Compulsory Licensing of HIV/AIDS Drugs: The Experience of Kenya”, developed by Ben Sihanya, available in the website of the WTO http://www.wto.org/english/res_e/booksp_e/casestudies_e/case19_e.htm
WTO Documents

· WTO, Council for Trade-Related Aspects of Intellectual Property Rights, "The Convention on Biological Diversity and the Agreement on Trade-Related Aspects of Intellectual Property Rights ", Note by the Secretariat, IP/C/W/216, 3 October 2000.

· WTO, Council for TRIPs, Decision, Implementation of Paragraph 6 of the Doha Declaration on the TRIPs Agreement and Public Health, IP/C/W/405, 30 August 2003.
II.11
Public Procurement

Law:

· The Agreement on Public Procurement

· Vietnam’s Protocol of Accession

Case

· Report of the Panel, “Korea - Measures Affecting Government Procurement”, WT/DS163/R, 1 May 2000
Background Reading

· MAVROIDIS, Petros C. and HOECKMAN, Bernard, Law and Policy in Public Purchasing, University of Michigan Press, 1997, 343 p.
Part 3:
Horizontal issues

III.1
Trade and Development

III.2
Trade and Investment

III.3
Regional Trade Agreements
III.4
Vietnam’s Protocol of Accession to the WTO
III.5
Technical Assistance
IIII.6
Trade Negotiations
WTO Documents

· WTO, Committee on Trade and Development, “Developmental Aspects of the Doha Round of Negotiations”, Note by the Secretariat”, WT/COMTD/W/143/Rev.2, 27 June 2006;
· WTO, Sub-Committee on Least-Developed Countries, Negotiating Group on Market Access, “Market Access Issues Related to Products of Export Interest Originating from Least Developed Countries”, Note by the Secretariat, TN/MA/S/19, WT/COMTD/LDC/W/38, 22 February 2006;
· WTO, Working Group on the Relationship between Trade and Investment, "Key Issues Concerning Foreign Direct Investment and the Transfer and Diffusion of Technology in Developing Countries", WT/WGTI/W/136, 16 August 2002.

· WTO, Committee on Trade and Development, "Implementation of Special and Differential Treatment Provisions in WTO Agreements and Decisions", Note by the Secretariat, WT/COMTD/W/77/Rev.1, 21 September 2001 (and WT/COMTD/W/77/Rev.1/Add.1 et Add.2 du 21 December 2001).

· WTO, Working Group on the Relationship between Trade and Competition Policy, "Study on Issues Relating to a Possible Multilateral Framework on Competition Policy", Note by the Secretariat, WT/WGTCP/W/228, 19 May 2003.

· WTO, Working Group on the Relationship between Trade and Competition Policy, "Communication from the European Community and its Member States - A WTO Competition Agreement and Development",  WT/WGTCP/W/175, 26 July 2001.

· WTO, Committee on Regional Trade Agreements, “Synopsis of "Systemic" Issues Related to Regional Trade Agreements", Note by the Secretariat, WT/REG/W/37, 2 mars 2000.

Background Reading

· OECD, “The Relationship Between Regional Trade Agreements and the Multilateral Trading System”, Working Party of the Trade Committee, TD/TC/WP(2002)33/Final, 19 July 2002

· OECD, “Towards Good Practices for Donors on Capacity Development for Trade. Vietnam Case Study”, DCD(2000)10/ANN4, May 2000

Part 4:
 Institutional Issues

IV.1
Structure and Organisation of the WTO

IV.2
WTO Councils and Committees

IV.3
WTO Dispute Settlement

IV.5
Trade Policy Review Mechanism

IV.6
The WTO Secretariat

IV.7
Trade Negotiations

IV.8
Accession Process

Background Reading

· ROESSLER, Friedler, The Legal Structure & Functions of the World Trade Order, Cameron May, 2000, 215 p.
· VAN DEN BOSSCHE, Peter (2005) The Law and Policy of the World Trade Organisation, Cambridge, Cambridge University Press
· WEISS, Fridl, (Ed.), Improving WTO Dispute Settlement Procedures.  Issues and Practice of other International Courts and Tribunals, Cameron May, 2000, 400 p.
· Journal of International Economic Law, Special issue: Dispute Settlement Procedures of International Organizations at Geneva, Oxford University Press, vol. 2, 1999.

· WTO, A Handbook on the WTO Dispute Settlement System, WTO, 2004
Part 5 : 
Conclusion and Exercises

See Annex 13
Bibliography : See Annex 17
Annex 13

Sample exercises, small cases and quiz associated with an an introductory course in international trade law
By Dr David Luff 

The questions and cases below are mock cases and are totally unrelated to realities pertaining to the countries listed therein.

1. Questions on Market Access

1. Which of the following are considered to be tariff bindings under Article II of the GATT:

· An agreement not to increase the current tariff level

· An agreement not to increase the tariff to more than twenty percentage points above its current level

· An agreement to reduce the current tariff level

2. Country A has bound its tariff on automobiles at 15 percent.  It does not produce automobiles.  It introduces a value added tax of 20 percent on automobiles and directs its customs authorities to collect the tax on imported automobiles at the time of importation.  Under GATT Article II this is:

· Legal

· Illegal

3.
Assume that clocks are classified under Item 30.40.24 and radios under Item 42.50.36.  There is no classification for clock-radios.  It is impossible to determine whether clock-radios have the essential character of clocks or radios.  How should they be classified:

· As clocks

· As radios

4. Indicate the order in which the various methods of customs valuation are to be applied under the Agreement on Customs Valuation:

· Computed value

· Transaction value of identical goods

· Transaction Value of actual goods

· Deductive value

· Transaction value of similar goods

· “Reasonable means”

5. Under the Agreement on Customs Valuation inclusion in customs value of transportation costs to the port of importation is:

a. Required

b. Prohibited

c. Optional 

6. Under the Agreement on Rules of Origin the harmonized non-preferential rules of origin now being prepared are to be based on which principle:

a. Substantial transformation

b. Value-added

c. Specified components or operations

7. Which of the following are governed by non-preferential rules of origin:

a. Whether an imported item is covered by an antidumping order

b. Whether an imported item is eligible for duty-free treatment under a free trade agreement

c. Whether an imported item is eligible for special treatment under the Generalised System of Preferences

d. What country of origin to be marked on an imported item

8. Country A believes that it is being discriminated against by Country B in the allocation of tariff-rate quotas on an agricultural product.  Country A should challenge the action under:

a. GATT Article XIII

b. The Agreement on Import Licensing

c. Both

9. Which of the following are not covered by the GATT Article XI prohibition on quotas:

· Export restrictions generally

· Export restrictions needed to relieve critical shortages

· A ban on imports of a particular product below a specified price

· A ban on imports of a particular product above a specified price

· Restrictions connected with classification, grading or marking of commodities

· Import restrictions on agricultural or fisheries products necessary for enforcement of government support measures

· A requirement that a producer export at least fifty percent of its production

2. Questions on non-discrimination and TRIMs

1. Most-favored-nation  treatment under GATT Article I means that articles imported from or exported to any WTO member must be given the same treatment as that given to like products imported from or exported to:

· Any other WTO Member, or

· Any other country, whether or not a WTO Member

2. Which of the following are not subject to the MFN requirement:

· Free trade agreements

· Customs unions

· Technical barriers to trade

· The Generalised System of Preferences

· Sanitary and phytosanitary measures

· Antidumping and countervailing duties

3. National treatment under GATT Article III means that imported goods must be given:


a. The same treatment as domestic like products, or

b. The same or better treatment than domestic like products

4. Which of the following factors should be taken into account in determining whether domestic and imported products are “like” within the meaning of GATT Article III:

· Their price

· Their properties, nature and quality

· Their names

· Their end-use

· Their color

· Consumers’ tastes and habits

· Their tariff classification

5. The national treatment requirement under Article III does not apply to which of the following:

· Industrial goods (as opposed to consumer goods)

· Pharmaceutical products

· Government purchases

· Civil aircraft

· Food products

6. Which of the following are prohibited by the TRIMS Agreement:

· A requirement that a foreign-owned manufacturer export at least 50 percent of its total production

· A requirement that a domestic-owned manufacturer purchase at least 40 percent of  its raw materials from domestic sources

· A requirement that the value if imported  raw materials imported by manufacturers not exceed the value of their exports

· An exemption from corporate tax available only to manufacturers who purchase at least 60 percent of their raw materials from domestic sources

3. Questions on non-tariff barriers and exceptions

1. Under the TBT Agreement:

A technical regulation is:

· Mandatory

· Voluntary

A standard is:

· Mandatory

· Voluntary

2. The TBT Agreement does not apply to measures enacted before January 1, 1995, and still in force:

· True

· False

3. Technical regulations that conform to international standards:

· Are presumed to comply with the TBT Agreement but the complaining Member can seek to overcome the presumption

· Are irrebuttably presumed to comply with the TBT Agreement (i.e. the complaining Member cannot challenge the presumption)

· Are not presumed to comply with the TBT Agreement

4. Labelling of food products to indicate their contents are covered by:

· The SPS Agreement

· The TBT Agreement

· Both Agreements

5. Under the SPS Agreement a Member may establish levels of protection that are higher than international standards.

· True

· False

6. Which of the following requirements must be met for a Member to apply an SPS measure on a precautionary basis under Article 5.7 of the SPS Agreement:

· The relevant scientific evidence must be incomplete

· Other Members have applied similar measures

· The measure must be based on whatever relevant information is available

· The Member must seek to obtain additional information so that it can perform a complete risk assessment

· A majority of the experts in the relevant field support the measure

· The Member must review the measure within a reasonable period of time

7. Which of the following fall under the GATT Article XX exceptions:

· Measures relating to the conservation of natural resources

· Measures relating to the supply of pharmaceutical products to meet public health crises

· Measures necessary to protect public morals

· Measures necessary to prevent severe unemployment

· Measures imposed to protect national treasures

8. Country A is concerned about the high level of smoking which is creating serious health problems.   Which of the following measures can be justified under Article XX(b):

· A ban on advertising of imported cigarettes

· A ban on advertising of all cigarettes

· A ban on imports of cigarettes

· The doubling on the excise tax on imported cigarettes

· The doubling of the excise tax on all cigarettes

4. Preparatory Case studies

A.
Article II GATT

a)
The Facts

During the Uruguay Round the EC bound its tariff rates on automatic data processing (ADP)equipment at 4.9 percent, to be reduced over five years to 2.5 percent for some products and duty-free for others.   During the Uruguay Round and for a short period after its conclusion the EC classified local area network (LAN) equipment – which is not specifically referred to in the HS -- as ADP machines, but then changed the classification to telecommunications equipment, which carries a considerably higher rate.  The United States challenged this reclassification in the WTO, claiming it violated Article II of the GATT because in its view the lower rate was bound for ADP.  The WTO Panel found for the United States, on the ground that it had “legitimate expectations” that LAN equipment would be treated as ADP machines, based on the negotiating history of the Uruguay Round and the fact that during the round the EC was classifying LAN equipment as AD machines.   The Panel also found that the United States was under no obligation to clarify the issue during the negotiations; in its view the onus of clarification fell solely on the importing member (i.e., in this case the EC).

b)
The Law

Article II:1(a) of the GATT  provides that each Member “shall accord to the commerce  of the other [Members] treatment no less favorable than that provided for in the appropriate Part of the appropriate Schedule annexed to this Agreement.”

Article II:5 of the GATT provides that if a Member considers that a product is not receiving the treatment from another Member that it “believes to have been contemplated by a concession” in the appropriate schedule, it may bring the matter to the attention of that Member.  

Article 31 of the Vienna Convention on the Law of Treaties (VCLT) provides that the terms of a treaty are to be interpreted “in good faith in accordance with the ordinary meaning to be given to the treaty in their context and in light of its object and purpose.”   

B.
Tariff Preferences

a)
The Facts

Under the Generalized System of Preferences (GSP), approved in the Tokyo Round by the Enabling Clause, developed countries are permitted but not required to give tariff preferences to developing countries.  Under the GSP, the EC has five different tariff preference arrangements.  One of these arrangements is designed to combat drug production and trafficking.  Pakistan falls under this arrangement, and as a result receives more favorable tariff preferences than India.  India files a case against the EC, arguing that tariff preferences to developing countries may not discriminate among different countries.

b) The Law

The relevant provisions of the Enabling Clause are as follows:

1. Notwithstanding the provisions of Article 1 of the General Agreement, Members may accord differential and more favorable treatment to developing countries, without according such treatment to other Members.

2. The provisions of paragraph 1 apply to the following:

(a) Preferential tariff treatment accorded by developed Members to products originating in developing countries in accordance with the Generalized System of Preferences 3
2. Any differential and more favorable treatment provided under this clause:

….

(c)  shall … be designed …to respond positively to the development, financial and trade needs of developing countries. 

3As described in the Decision of the CONTRACTING PARTIES of 25 June 1971, relating to the establishment of  “generalized, non-reciprocal and non-discriminatory preferences beneficial to the developing countries”….

C.
TBT Agreement and Article XX(b) GATT

a)
The Facts

Canada is a major producer of asbestos and asbestos products. Asbestos is classified by the World Health Organization as a Class 1 carcinogen. France enacted a law banning the production and importation of most asbestos products based on health grounds. (France is a producer of asbestos substitutes.) Canada challenged the French law (bringing a case against the EU). Canada alleged violations of the TBT Agreement, GATT Articles III and XI. 

b)
The Law

TBT Article 2.2 provides:

Members shall ensure that technical regulations are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade.  For this purpose, technical regulations shall not be more trade-restrictive than necessary to fulfill a legitimate objective, taking account of the risks non-fulfillment would create.  Such legitimate objectives are, inter alia:  national security requirements; the prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or the environment.  In assessing such risks, relevant elements of consideration are, inter alia:  available scientific and technical information, related processing technology or intended end-uses of products. 

D.
SPS Agreement

a)
The Facts

Japan protects its apple trees from a bacterium (fire blight) by requiring that foreign apples imported into Japan be: produced in “fire blight” free orchards, protected by a 500 meter fire blight free buffer zone, and inspected for fire blight three times a year and after strong storms. Foreign apples destined for Japan must be treated with a disinfectant, as must foreign packing facilities.. 

b)
The Law

SPS Article 2.1:
Members have the right to take sanitary and phytosanitary measures necessary for the protection of human, animal or plant life or health, provided that such measures are not inconsistent with the provisions of this Agreement.

SPS Article 2.2:
Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or health, is based on scientific principles and is not maintained without sufficient scientific evidence, except as provided for in paragraph 7 of Article 5.

SPS Article 2.3:
Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or unjustifiably discriminate between Members where identical or similar conditions prevail, including between their own territory and that of other Members.  Sanitary and phytosanitary measures shall not be applied in a manner which would constitute a disguised restriction on international trade.

SPS Article 5.7:
In cases where relevant scientific evidence is insufficient, a Member may provisionally adopt sanitary or phytosanitary measures on the basis of available pertinent information, including that from the relevant international organizations as well as from sanitary or phytosanitary measures applied by other Members.  In such circumstances, Members shall seek to obtain the additional information necessary for a more objective assessment of risk and review the sanitary or phytosanitary measure accordingly within a reasonable period of time.

5. Norwegian Salmon

Commercially produced salmon is an industry of considerable importance in Norway.  In particular, sea-cage salmon farming has grown a great deal, especially coastal towns.  The market relies quite heavily on production from salmon farms, with 60% of produce being sold in Norway as fresh fish and 40% being exported yearly.  

The Norwegian Fisheries Ministry has recently become concerned that imported salmon, in particular from Canada, the US and the UK, may contain a variety of disease agents. If these develop in Norway, they would cause significant harm to the fish farming industry.  Having consulted the International Aquatic Health Code from the World Organisation for Animal Health, the government decided to conduct an import risk analysis on Pacific salmon.  The analysis confirmed fears that the salmon in question might contain 20 potential disease agents, but also that these posed no risk to human health.  However, if these disease agents were to develop (although probability is low) there would be significant economic repercussions, and threats to the viability of aqua-cultural operations in Norway.

On this basis, the Norwegian government has imposed an import ban on all uncooked, fresh, frozen or chilled salmon destined for human consumption that has not been subject to satisfactory treatment to prevent infectious/ contagious disease or disease or pest likely to affect persons, animals or plants.  Import permits can be obtained for some of these products if Norwegian quarantine standards are adhered to.  This means that all salmon and salmon row, except canned salmon, requires an import certificate showing that it has been heat-treated- with specified temperature (35°) for a specified time (7 hours).   Once heat-treated, salmon can no longer be marketed as fresh.  Imports of non heat-treated salmon are permitted if the fish is not destined for human consumption- usually meaning that it is imported for scientific purposes.   Imports of Pacific cod herring, eel and plaice are still permitted, even though these are all known to contain the same disease agents.

The Norwegian government has refused to grant certificates to uncooked, wild adult, ocean caught pacific salmon from US and Canada on the basis that they do not satisfy quarantine rules.

6. Mexico- Alcohol

2 years ago, the Mexican government introduced new laws for alcoholic beverages.  Before the current law, taxes on imported products extremely high, and these have been substantially reduced.  Under this law, different kinds of alcohol are divided into different categories, and different rates of tax are imposed, depending on the category.   The taxes are imposed Ad valorem.  The tax base varies depending on whether the products are imported.  For imported products the tax base includes transport costs, so the tax is calculated on the basis of the price noted on the import declaration as the product arrives in Mexico.  National products are taxed on the basis of production costs sales costs (including advertising), extraordinary costs and profits- i.e. cost as they leave the production site. 

For spirits, there are five categories: Tequila, whisky, brandy, ‘general distilled liquors’ (including vodka, gin, rum) and ‘liquor’.  Each category has sub-categories, e.g. Tequila has 4 sub-categories.  For Tequila, tax rates are between 30-50% depending on the category.  For example, ‘100% agave’ tequila is taxed at 50% and sugar-blended Tequila (mixto) is taxed at 30%.  Most of the domestic production of Tequila is mixto, with only 1% of production being 100% agave.  Imported spirits are taxed at between 80-100%. 

In addition to the standard tax, there is also an ‘education tax’ which works out as a surtax on a variety of products, including spirits.  This is calculated as 30% on all imported spirits, except for Argentinean aguardientes, which is 10%. Mexico exports 5% of its production to Argentina where it is treated in the same way as Argentinean aguardientes, for tax purposes. Tequila used to be exempt from this tax, but due to pressure from its trade partners it now imposes 10% rate.

Tequila producers have recently launched a new ‘premium brand’ tequila, which is two times the price of normal mixto.  This is in response to consumer research, which concluded that some Mexican consumers considered ordinary mixto Tequila to be of inferior quality to ‘Western’ distilled spirits.  It currently has a 10% market share and is gaining pace.   Meanwhile, because of the decreased tax, imports of brandy and whisky from the EC have increased.  However, producers of whisky and brandy in the EC believe that their market share could increase quite dramatically if the tax rates were not so high.

7. Scottish Sheepskin

Scotland has an important sheepskin production.  Sheepskin producers rely heavily on raw hides, a by-product of sheep meat.  Raw hides represent 50-60% of the production costs of the finished sheepskin product.  The cost of hides therefore has a significant impact on the international competitiveness of sheepskin producers.  Scotland has a large sheep stock, and produces a large amount of raw hides each year.  Exports to other WTO member countries have been significant since the 70s and Argentina has been a significant source of supply of raw hides to sheepskin producers in Australia and New Zealand.  

The Scottish Sheepskin Industry Association has brought it to the attention of the government that the price of raw hides in Scotland has considerably increased, and they are having difficulty obtaining the necessary supplies to satisfy their production needs.  The government has in fact been aware of this for some years, and has been taking action to suppress exports as much as possible.  Exports have therefore been gradually decreasing, due to the imposition of an export tax.  Despite complaints from its trading partners, and agreements made to reduce and eventually eliminate the export tax, exports have decreased from 144,000 to 10,000 in the last 20 years.  In addition to this, since there are still problems, the government has decided to introduce an emergency suspension on exports of raw hides in order to maintain the volume of supply of raw materials thus addressing the domestic market needs of the sheepskin industry, at the same time avoiding any undue increase in prices.

8. Korea- Films

In the 1970s, the Korean economy grew considerably.  The government realised that it was necessary to modernise the economy in order to cope with its growth.  In particular, it considered that it was important to streamline the distribution sector in order to help national industries to compete in large production sectors and address consumer needs by creating supply chains for goods produced in large quantities.  

In order to achieve this, the Ministry of International Trade and Industry (MITI) produced a report, making various recommendations for the sector. These included the standardization of transaction terms; integration of codes and forms; increasing efficiency of physical distribution; and enhancement of information processing, including computer ties between manufacturers, distributors and retailers.  The report cited that the systematisation of distribution was necessary for the following reasons:

i) balancing supply and demand;  

ii) controlling price increases;  

iii) coping with labour shortages and wage increases;  

iv) timely handling of increasing flows of distributed goods;  

v) creating a management system for the information age.

In addition to this, a “Large Stores” law was introduced.  This provides that retailers wishing to open stores with more than 1,500 square metres floor space need to get authorisation from the MITI.   One of the factors that the MITI considers is whether the proposed store poses a probability of a significant effect on nearby small and medium business retail activities.  

The market for consumer photographic film and paper in Korea is dominated by two Korean (Kajak and Ajax), an American producer (Kodak) and a German producer (Agfa), with imports ranging from 10-20% of the Korean market.  They all sell their products primarily through Korean retailers.  These importers claim that the measures taken by the Korean government favour single-brand distribution and vertical integration.  They also allegedly limit their access to large stores, which is the only viable alternative distribution chain open to them.  These measures combine to make it more difficult for them to compete on the Korean market.

9. Macedonia Customs Union

In 1963, Macedonia and the Member States of the then European Economic Community signed an ‘association agreement’.  This provided for inter alia the creation of a customs union between the EEC and Macedonia.  The agreement entered into force in 1974, and additional protocols agreed at that time provided that the customs union would be in place by 1995.  Under the terms of this agreement, the EC agreed to abolish all duties and quantitative restrictions on industrial products from Macedonia.  In return, Macedonia would do the same over the transitional period, and also undertook to implement certain reforms to bring it into line with EC policies, such as competition.    Macedonia was also obliged to bring its customs duties into line with the EC Common Customs Tariff (CCT).   

Macedonia is not a big textile producer, but does import considerable amounts.  Under the Multi-fibre Arrangement 1974, the EC had negotiated the imposition of quantitative restrictions to protect its markets against imports of textiles and clothing from developing countries.  The EC was concerned that once Macedonia joined the customs union, cheap textiles from developing countries would flood the EC market.   It wanted Macedonia to enforce the same system.  Macedonia and the EC therefore adopted a decision with respect to trade in textiles and clothing, which provided for Macedonia's adoption of the relevant EC regulations concerning quantitative limits on certain imports and for a system of import surveillance.

In order to implement these regulations, Macedonia decided to invite those countries that imported textiles to Macedonia to enter into negotiations.  India received the offer, but did not wish to negotiate- it considered that the intended restrictions were in contravention of Macedonia’s multilateral obligations.  Macedonia agreed on the imposition of restrictions with 24 other countries, but continued attempts with India failed.  It was eventually forced to implement the restrictions without India’s consent.

10.  Australia Whales and Dolphins 

In the late 1970’s, Australian nature conservationists discovered that bowhead whales and white-beaked dolphins were becoming an endangered species.  One factor, which was greatly contributing to this, was their capture and eventual death in tuna trawling nets in Australian waters.   When tuna fishing took place with ‘pair-trawling’, where two trawlers stretch between them a net the size of a football pitch, there was a 50% of catching a whale or dolphin in each trawl.  Research was initiated by the National Fisheries Harvesting Systems team, assisted by the tuna trawling industry, to find a solution. They proposed the use of underwater "pingers," which are acoustic devices that to warn whales and dolphins away from trawl nets, and the use of release hatches to help them escape. 

They were very successful in lobbying the Australian government, who soon made it obligatory for all tuna trawlers to equip their vessels with acoustic devices and their nets with release hatches.  This became law in 1987, pursuant to the Endangered Species Act of 1973.  However, the Australian government has become concerned that tuna harvesters elsewhere in the world do not use such techniques to protect whales and dolphins.  It decided to try and enter negotiations with countries engaged in commercial fishing operations that may be harmful, for the development of bilateral or multilateral agreements for the protection and conservation of whales and dolphins.   In addition to this, it decided to impose an import ban on all tuna harvested in a way that may endanger whales and dolphins.  Countries having an acceptable fishing environment were not targeted, nor were those having no significant whale and dolphin population.  Also, those countries having comparable protection for whales and dolphins would be allowed to import.   

As a result of this decision, tuna harvesters from India, Malaysia, Pakistan, Thailand, where there is no system in place to protect whales and dolphins, find that they can no longer export their tuna catch to Australia.

11. Legionella

Legionella is a bacteria, which is reproduced in warm, stagnant water, of temperatures between 90 and 105º.  It is widely known that Legionella is a health hazard.  Exposure to it greatly increases the risk of getting legionnaires disease, a fatal lung infection that leads to pneumonia or Pontiac fever.  Legionella organisms can be found in many types of water systems.  Many are not dangerous, but certain air conditioning cooling towers, whirlpool spas and showers can create the conditions necessary for the proliferation of the bacteria. 

Outbreaks of legionnaires disease have occurred after persons have breathed airborne legionella bacteria.  The most common types of air-conditioning systems have not been found to cause Legionnaires disease.  However, ducted and mobile systems, which use water as a coolant, can be dangerous.  If the systems are kept adequately clean there is a minimal risk.  

The ‘window type’ air-conditioning system is known to be safe.  It uses refrigerated air instead of evaporated water, cannot collect the bacteria and therefore presents no risk of Legionnaires disease. This kind of system is produced in the US and there are no imports.  In 1996, following an outbreak of legionnaires disease, caused by a ducted air-conditioning system, the US government decided to ban imports of all air-conditioning systems for the purposes of protecting workers and consumers.  No distinction was made between different kinds of systems.

Canadian imports of ducta air-conditioning systems have been completely stopped as a result of the new US law.  The sale of US produced window type systems is not restricted.

12. Agriland and Industriland

The Republic of Agriland, a developing country WTO Member, relies primarily on its exports of avocadoes and cucumbers for its foreign revenue earnings. Its main export market is Industriland, a developed country Member of the WTO. In recent years, exporters from Agriland have faced increasing obstacles to the entry of their products into the market of Industriland, due to concerns that these products do not meet the SPS standards deemed appropriate by the government of Industriland. In particular, Industriland has enacted a law requiring fumigation treatment for all avocadoes from Agriland, due to its detection of the presence of black borer beetles (a pest of quarantine significance for Industriland) in a shipment of avocadoes from Agriland five years ago. In addition, due to its zero-risk policy with respect to carcinogens, Industriland has provisionally set a no-residue level for the presence of Xenogen, an herbicide that is a suspected carcinogen, on imports of vegetables. Xenogen is a cheap and effective herbicide and in common use among Agriland’s cucumber farmers. In a meeting with the Agriland’ Department of Agriculture, the farmers’ union of the Republic of Agriland raised several concerns regarding these measures, viewing them as a disguised form of protection of the agricultural industry of Industriland rather than legitimate SPS measures. Firstly, the farmers’ union points out that black borer beetles are only to be found in the humid eastern province of Agriland, since this species of beetle does not thrive in the drier western provinces. Secondly, it notes that new phytosanitary legislation in Agriland requires avocadoes to be subject to refrigeration treatment in order to destroy pests. It claims that this treatment as effective as fumigation for the extermination of black borer beetles and is less detrimental to the shelf life of the fruit. However, despite requests from Agriland, Industriland has been unwilling to recognise refrigeration treatment as equivalent to fumigation. Thirdly, the farmers’ union points out that the carcinogenic potential of Xenogen has never been conclusively proven. Lastly, the farmers note that no reasonable period of time was allowed for them to adapt to the new requirement of Industriland with regard to Xenogen. As a result, they stand to lose their market share while they switch to a new herbicide. In addition, the added costs of the new herbicide make it impossible for many smaller farmers to make this change and remain competitive.

13. Cundastan - Fitolene

As a small, island developing country, Agriland is a net importer of food, which it buys from the revenue it earns from its avocado and cucumber exports. Traditionally, Agriland’s people eat large quantities of beans, which Agriland imports from neighbouring countries, especially Cundastan (also a developing country WTO Member). As a result of the importance of beans in the national diet, food safety legislation has been in place in Agriland for the last 15 years, setting a maximum residue level for Fitolene a certain chemical commonly used as a fertiliser in bean production, including in Cundastan. This legislation was enacted in response to a sudden increase in epilepsy cases in a region where fertiliser with Fitolene was introduced. There are some indications that there is a link between the Fitolene and epilepsy. The Agriland’s government is trying to establish whether this link can be shown scientifically, but due to the complexity of epilepsy and resource constraints this is taking a long time. In recent years, Fitolene has come to the attention of the Codex Alimentarius Commission. In 2001, the Codex Alimentarius Commission decided not to adopt a maximum residue level for Fitolene, based on the conclusion of the Joint FAO/WHO Meeting on Pesticide Residues that scientific studies show Fitolene to be safe, if used in accordance with good farming practice. Due to financial and resource constraints, Agriland was not able to participate in the discussions which led to the adoption of this decision in the Codex. It has come to its attention that the same is true for several small developing countries. In addition, a small group of Nordic scientists have recently published a peer-reviewed study which they believe shows that Fitolene, when ingested in large amounts, can have adverse health effects. In order to balance the diet of its citizens, Agriland also imports rice and maize. Recently there has been an outbreak of blue fungus on maize crops in neighbouring Cundastan, which is a disease that can spread to avocadoes and cause great economic harm to Agriland’s export crops. Agriland has therefore banned the importation of maize from Cundastan. A recent study by the United Nations Food and Agricultural Organization has shown that yellow rot, often found in rice, is a disease which can spread just as easily to avocado trees, yet Agriland has no measures in place to restrict the importation of rice with yellow rot. In the last meeting of the SPS Committee, Cundastan has raised its concerns regarding Agriland’s measures with regard to its bean and maize exports. It has also tabled a detailed document in which it sets out more specifically its complaints regarding the Agriland’s measures.

14. Trade of pharmaceuticals in Malaysia

“ITR France produces cephradine and exports it in large quantities to Malaysia free of duty. Cephradine is used to produce cephalosporin, which is a pharmaceutical product used to treat infections. The cephalosporin market is the largest therapeutic category in Malaysia and one of ots fastest growing sectors.

Pharmaceutical raw material not manufactured in Malaysia are imported free of tariffs and sales tax under Malaysian Government Special Regulatory Order 215 (SRO 215). This order is a duty exemption regulation without which cephradine imports would carry a duty of at least 30%, together with a 15 % sales tax on a duty-paid value, thus raising the potential tariff burden to 45%.

Mixter Malaysia constructed a new plant and started production of cephradine in 2000. Mixter Malaysia has been successfully lobbying the Malaysian Government to delete cephradine from SRO 215. When Mixter Malaysia said it was able to produce sufficient cephradine to fulfill the demands of the country, the Government indicated that as part of a 1994 program to provide incentives for the basic manufacture in Malaysia, Mixter will be granted the requested tariff protection beginning of November 2003. Thus all cephradine imports will be subject to both the tariff and sales tax at that time.

In Malaysia, prices of pharmaceutical end-products and raw material are controlled by the Government, who specifically imposed a maximum price on cephradine and cephalosporine“.

15. AllegroCom

AllegroCom International Group (“AllegroCom”) operates a network of telecommunications lines which carry international voice telephony traffic originating in Mexico destined for the EC.  In order to effectively operate its network throughout the European market, AllegroCom needs to interconnect its network with each one of the national public telecommunication transport networks in the member States. 

The dominant operator of the public telecommunication network in Belgium is Belgacom which has as its majority shareholder Belgium. Belgacom at first dragged its feet and then refused to grant interconnection with the network operated by AllegroCom Group at acceptable conditions and at the point requested by AllegroCom. It alleged that the requested point of interconnection entailed additional costs. AllegroCom would accept to pay a similar interconnection fee as the one charged to other European operators. 

AllegroCom, however is not certain as to what are the conditions imposed on these other operators.  AllegroCom sent a letter to Belgacom requesting clarifications on 22 December 1999, but did not receive a response. 

AllegroCom sought to enforce its right to interconnection with the Belgian Independent Regulator, the "IBPT".  It also complained by letter dated 24 March 2000 that a number of conditions affecting the access to the Belgian public telecommunications network are still unclear.  The IBPT refused to issue an interconnection order to Belgacom in respect of part of its national carrier network and of its international carrier network. IBPT's decision is hardly understandable and invokes an alleged impossibility to force access on Belgacom's private property as well as considerations related to the security of the network at the requested point of interconnection.  

It is now impossible for AllegroCom to obtain interconnection to the level necessary to effectively operate its telecommunication network and to provide its services to its clients in Belgium and in the EC.  

Questions

Please indicate the WTO provisions, which seem to be violated in the context of the case below and provide a brief justification as to why you consider there is a violation.  

Please also indicate possible defences in relation to this case.

16. European Community – DRAMs
In the years 2000 and 2001, a major DRAM manufacturer from South Korea, Elpme, benefitted from important financial bailouts orchestrated by a pool of four major Korea banks. One of these banks is affiliated with a major US Bank. Since 1997, Elpme had been incapable of meeting its fixed financial obligations from cash flow. Prices of DRAMs had also been constantly falling. On 22 August 2005, the European Community imposed a countervailing duty of 34.8% on Dynamic Random Access Memories (DRAMs) originating in South Korea. The products concerned include DRAMs of all types, densities and variations, whether assembled, in processed wafers or chips (dies), of all densities, irrespective of access speed, configuration, package, or frame. It also includes DRAMs presented in customised and non-customised memory modules or some other kind of memory board.  They are currently classifiable as 8542 2111, 8542 2113, 8542 2115, 8542 2117, 8542 2101, 8542 2105, 8542 1305, 8548 9010, ex 8473 3010 and ex 8473 5010. During the investigation period, imports of DRAMs in the EU accounted for 45 % of worldwide production.

DRAMs are produced by a number of manufacturing processes. Diffusion is the most important one, i.e.  it gives the product its basic functionality. DRAMs can also be mounted into modules, which are used in data processing machines, calculators, audiovisual apparatus, etc.

Elpme has also a small production facility in the United States. Currently, it manufactures there 10 % of its worldwide production of DRAMs (85422101). Elpme plans to continue to diffuse DRAMS there and then ship them to Korea, where they would be assembled, packed, and put into modules. Elpme lodged a request with customs authorities in the EU to have these modules, which it classifies under HS Code 8548, to be considered as having US origin. The customs authorities refused this request in 24 hours. 

Elpme appealed this decision. The Reviewing Officer must render a decision by 14 June 2006. 

It should be noted that modules can also be classified under CN Codes 8542 and 8473. These latter modules are customized modules, which can be used only for a particular kind of machine. They are thus classified in Chapter 84 with those machines. They are the most common kind of modules. It should also be noted that for products falling under CN 8542, there is a specific rule of origin in the EC indicating that the place of diffusion determines origin. For the other products, the test is where the “last substantial transformation” takes place. 

Questions

What are the legal issues at stake in this case?

Is the origin of the modules relevant in this case? If yes, why?

Is the information about the affiliation of a Korean Bank with a major US bank relevant in this case?

Is the information about the production capacity of the US plant relevant in this case? If yes, why?

Is the information about the classification of the modules other than those covered by the request relevant in this case? If yes, why?

What are the issues that the Reviewing officer must consider from both a technical point of view and a trade policy point of view? Please provide a list of questions in this regard.

Please describe the three alternative decisions that the Reviewing officer could take and describe their consequences for Elpme and the European industry. 

Please help the Reviewing officer to determine the interests of Elpme and the possible danger for the European industry. How could EU authorities overcome this danger?

Are there any relevant WTO issues here? In other words, is there a scope for a WTO dispute settlement procedure?

17. Trade Policy Questionnaire

I. Identify and analyse business concerns on a sectoral basis. Please discuss comparative advantage, gains from trade, benefits and effects of competition, effects of domestic protection on businesses and consumers, and tariffs versus other forms of protection. The following questions, in particular, should be addressed:

· Which products from Vietnam are competitive and have export potential?

· Which products does Vietnam need which it does not produce?

· Which products does Vietnam produce which are not competitive on the world market?

· For which products could foreign competition negatively or positively affect domestic production? (Please specify.) 

· Please list the reasons for the negative or positive effects of foreign competition on domestic production.

· Which countries or autonomous customs territories are the major sources of foreign competition (for Vietnam)?

· Please indicate the policy tools to be developed accordingly: additional protection or proactive measures increasing competitiveness, or other measures?

· Are there any other relevant issues?

II. 
Identify and analyse government concerns related to trade liberalisation. Discuss the impact of trade liberalisation on domestic policies and the role of government in regulating a market economy. The following questions, in particular, should be addressed:

· Which economic policies would you change to promote domestic production?

· If you were a foreign investor, what would you look for in Vietnam before you invested?

· What is the role of agriculture in society?

· Which domestic communities are most likely to be negatively affected by trade liberalisation?

· Which communities are most likely to be positively affected?

· What are Vietnam’s major non-trade concerns that could affect trade liberalisation?

· How do you see Vietnam developing economically during the next ten years? 

18. Final Quizz

1) What are the four cornerstone principles of the WTO?

2) What is the difference between MFN and National Treatment?

3) How is protection permitted under the WTO?

4) What is a tariff binding?

5) If Vietnam establishes a minimum price for the import of tea, is that a measure prohibited by Article XI of the GATT? 

6) In 2007 Vietnam is faced with severe unemployment. It bans the import of clothing to support its domestic clothing industry with the expectation that this will reduce unemployment. Its trading partners allege (correctly) a violation of Article XI of the GATT. Can Vietnam successfully defend its measure under GATT Article XX (General Exceptions)? If yes, under what exception?

7) State A manufactures products using prison labour. Vietnam chooses to import some of these products because of their low cost and high quality. Is it permitted under GATT Article XX(d) to import these products?

8) Vietnam is home to the Hanoibird, a highly endangered species, recognised so under Annex I of the Convention on Trade in Endangered Species. State B is heavily industrialised. Air pollution from State B travels across the Chinese sea and is destroying the habitat of the Hanoibird. Vietnam, a major trading partner of State B, is considering banning all imports from State B unless State B reduces its air pollution. Would this be legal under the GATT? If so, how should Vietnam justify its measure? What steps should it take?

9) To what kind of measures does the SPS Agreement apply? 

10) Vietnam decides to ban the import of genetically modified soybean seeds. It also prohibits domestic production of such seeds. How might it justify such a measure? Why? (Please indicate the relevant provisions of the WTO Agreement.)

11) Vietnam produces for export pre-packaged meals containing, meat, rice and vegetables. State A requires that such products be labelled with the precise contents, and that the label list the vitamins, proteins and carbohydrates contained in the product. Does State A’s measure violate the WTO Agreement? Can it be justified under a particular Agreement? If so, which Agreement?

12) IBM sells 100 computers for deliver to the Economics School of the University of HCMC. IBM’s local agent has sold these computers to the University and goes to the Customs Authorities to clear these products for delivery to the University. The Customs Authorities do not accept the invoice presented by the local agent, claiming that it does not reflect the true transaction value. Are they entitled to do so?

13) State A is a premier producer of rubber and tyres. Its Government has identified motorcycle manufacturing as a potential area for economic development and for eventual exports. The Government imposes a 50 percent tariff on motorcycle engines, brakes, and frames (equal to the bound rates). What is the effect of these tariffs on State A’s motorcycle industry? How will this tariff affect State A’s interests?

14) State A’s Government decides to devote more resources to improving its agricultural system. It allocates State funds to improving public roadways, water quality for irrigation, and electricity, and provides funds for fertilizer. Is it permitted to do so under the Agreement on Agriculture?

15) State A wants to join the WTO? What are the necessary steps in its accession process?

Annex 13

Model course on Agriculture

By Dr David Luff

· Overview of the Agreement on Agriculture

· Discussion of the issues covered by the lecture (see list of questions for discussion)

· Discussion on proposed reforms to the Agreement on Agriculture

· Exercise: provide an argumented answer to the question «Do we need a separate agreement on agriculture in the WTO?»

· Importance of the WTO disputes for the understanding of the Agreement on Agriculture

· Discussion of the cases 

· Exercise: case-study – provide an advice to a country involved in DSU proceedings

1. Outline of the presentation “Overview of the Agreement on Agriculture”

Agriculture has traditionally benefited from special arrangements which shielded it from the full impact of GATT disciplines. Even today, in the WTO, agricultural policies are covered by a separate agreement that, to a degree, still shelters it from generally applicable rules. A variety of political, social, economic and cultural arguments are used to justify this special treatment. The main justification is the need to guarantee, over time, stable food supplies in a world of fluctuating harvests and potential famines. The scope of the traditional agricultural “exception” was to some extent limited by the Uruguay Round agreements; WTO Members agreed upon a set of principles and disciplines that were designed to help liberalise international trade in agricultural products. The Uruguay Round achieved two things in relation to agriculture. It introduced specific disciplines on market access, domestic support and export subsidies. At the same time it took away the “fig leaf” behind which agriculture had been hiding from the full force of general GATT disciplines.  The Agreement on Agriculture seeks to reduce restrictions on trade in agricultural products by introducing disciplines to:

· Increase market access;

· Reduce domestic support measures;

· Reduce subsidised exports.

The presentation briefly examines each of the three disciplines in turn as well as the other provisions of the Agreement on Agriculture. 

2. Questions for the discussion 

1. How does the Agreement on Agriculture seek to reduce restrictions on market access in agricultural products? 

2. What are non-tariff barriers and tariffs? Why was it necessary to convert non-tariff barriers into tariffs? 

3. What were the drawbacks of tariffication and how were they foreseen? Please, define tariff peaks and tariff escalation

4. What “emergency” actions can a WTO Member apply to protect against increased imports of particular products? Can the mechanism provided by the Agreement on Agriculture be used by developing countries?.

5. Should subsidies be allowed under Agreement on Agriculture?  How do export subsidies differ from domestic support measures? Why are they distinguished in the WTO Agreements? Which WTO agreements are relevant to the determination of export subsidies? 

6. Where are the major provisions on domestic support in the Agreement on Agriculture? 

7. What measures are covered by the “Amber Box”? Are the domestic support levels bound? If so, are there reduction commitments? Do the reduction commitments somehow differ according to the country?

8. Are all domestic support measures subject to reduction commitments? If not, what domestic support measures are excluded from the AMS calculation? 

9. What is the fundamental requirement of the “Green Box” exemption? Give examples of “Green Box” measures.

10. What is the definition of a “Blue Box” measure? What are the conditions? What are the other exemptions?

11. What is the effect of the “peace clause”? Is a WTO Member precluded from taking action against subsidies once injury is shown and “due restraint” has been exercised?
12. How does the Agreement on Agriculture take into account the needs of developing countries? 

13. Are the reduction commitments of WTO developing countries Members subject to special and differential treatment? 

14. What are the special and differential treatment provisions in relation to domestic support commitments and to export subsidy commitments?

15. What reforms should be brought to the Agreement on Agriculture from the point of view of developing countries? Is there homogeneity of interests in these countries?
3. 
Outline of the presentation “Importance of the WTO disputes for the understanding of the Agreement on Agriculture”

Agriculture has given rise to a high number of disputes. Ironically untill the Cotton and Sugar cases, the two most famous agricultural disputes, EC - Bananas III and EC - Hormones, were not brought on the basis of the Agreement on Agriculture but on the GATT 1994 and GATS for bananas and on the Agreement on the Application of Sanitary and Phytosanitary Measures or SPS Agreement for hormones. The first big dispute to examine the Agreement on Agriculture was, in fact, the FSC case which was about a general tax scheme in the United States which favoured exporters. Recently there have been four cases on the Agreement on Agriculture which are of utmost importance and which are dealt with in this module: the Canada - Dairy case, the Chile – Price Band System case, the United States — Subsidies on upland cotton case and the European Communities – Export Subsidies on Sugar case. Like many dispute cases these cases only look at specific parts of the Agreement on Agriculture. The presentation gives an overview of the most important WTO disputes relevant for the interpretation and understanding of the Agreement on Agriculture. Its objective is to provide sufficient information for the further discussion of the cases. It also answers the questions whether dispute resolution under the Agreement on Agriculture differs from general WTO dispute settlement procedures and what is the role of the WTO Committee on Agriculture in dispute settlement. 

4. Cases for the discussion

Case 1

Happyland has banned the imports of all pork meat from Merryland in order to protect its citizens from the possible threat of DPS-contaminated meat (the so-called “dancing pig syndrome”).  In fact, there have been several cases of DPS in the country of Merryland.  It is not scientifically established that meat from a DPS-infected pig is unfit for consumption or dangerous to human health.  Moreover, no tests have been developed yet to trace DPS-contaminated meat.  Both Happyland and Merryland are WTO Members.

Question: What are the legal grounds for the trade-restrictive measure taken by Happyland?  Is the trade ban WTO consistent?

Case 2

Before 1 January 1995, most dairy products were subject to a range of restrictions on their entry into Joyland. These restrictions ranged from tariff rate quotas (TRQs), to voluntary restraint agreements, to a number of safeguard measures, to high tariffs or to particularly burdensome inspection procedures.  The new WTO Agreement on Agriculture required that all non-tariff barriers, in particular quotas and voluntary restraints, in existence in 1994 be changed into their tariff equivalent by 1 January 1995.  Joyland did this during the last weeks of 1994. Included in the new Joyland tariffs was a tariff rate quota on the importation of milk. This TRQ allows importation of 5,000 tons of foreign milk at a 20% ad valorem rate, with a prohibitive over-the-quota rate of duty of 250%.  The Ministry of Agriculture of Joyland, whose officials adopted this TRQ, has stated that this was reached by “tariffying” a previously enforced quota set on foreign milk in 1991 by the Government of JoyLand following a successful safeguard action. This safeguard measure was set for a period of five years, subject to possible renewal, but due to the considerable increase in Milkland's prices a renewal would have been most improbable. The Government of Milkland is worried and considers that Joyland has acted illegally. Milkland is considering its legal recourses.  On the other hand, Joyland argues that its TRQ is WTO-consistent and that, in any event, it is specifically mentioned in its Schedule of Concessions. 

Question: What are the various arguments on the legal issues at stake.  In particular, what WTO remedies could Milkland resort to?  Is Joyland’s TRQ legal? Is it flawed by the previous safeguard measure?

5. Exercise: study-case
As part of its Uruguay Round WTO obligations, Chickenland agreed to specific limits on export subsidies for poultry products.  In 1995, Chickenland replaced its subsidy payments on all poultry exports, which were financed by a levy on poultry producers, with a new system. However, this system allowed Chickenland’s processors to buy lower-priced poultry meat and use it to make chicken-burgers and chicken sausages and other poultry products when these products were to be exported.  Chickenland maintained that the new system was no longer an export subsidy.  Two WTO Members (i.e., Birdsland and Poultryland) challenged this measure before the WTO arguing that Chickenland’s Special Poultry Scheme, which allowed domestic poultry processors to buy poultry for export at lower prices than the poultry destined for the domestic market, constituted an export subsidy inconsistent with Chickenland’s obligations under the Agreement on Agriculture.

Question: On the basis of the most recent WTO “case law”, give your opinion concerning the WTO-consistency of Chickenland’s measures.  In particular, under what WTO provisions could this system be considered an illegal subsidy?  What remedies would Birdsland and Poultryland be entitled to?

Readings:

· WTO, Committee on Agriculture, Special Session, “Past Negotiations and Consultations on Tropical Products - Note by the Secretariat, TN/AG/17, 10 February 2005;

· Committee on Agriculture - Implementation of the Decision on Measures Concerning the Possible Negative Effects of the Reform Programme on Least-Developed and Net-Food Importing Countries”, Note by the Secretariat, G/AG/W/42/Rev.7, 15 November 2004;

· WTO, Committee on Agriculture, Special Session, “Agricultural Trade Performance by Developing Countries 1990-1999", Background Note by the Secretariat, Revision, G/AG/NG/S/6/Rev.1, 31 January 2001;

· WTO, Committee on Agriculture, "Studies on the implementation and impact of the agreement on agriculture", A Compilation by the Secretariat, G/AG/NG/S/16, 9 October 2000 (112 pages. Available in the Documents Online Research Facility of the WTO http://docsonline.wto.org/); 

· B. O’Connor (Ed.) “Agriculture in WTO Law”, Cameron May, London, 2005
· In English: UNCTAD Handbook on Dispute Settlement, O’Connor and Company, Chapter 3.15 Agriculture, pages 1 to 49,

Or

· In French : Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004, pages 64-78 and 216-246.
Background Reading :

· The GATT

· The Agreement on Agriculture

· Appellate Body Report, “Chile – Price Band System and Safeguard Measures Relating to Certain Agricultural Products”, WT/DS207/AB/R, 23 September 2002, paragraphs 192 – 280;

· Appellate Body Report, "Korea - Measures affecting Imports of Fresh, Chilled and Frozen Beef ", WT/DS161/AB/R, WT/DS169/AB/R, 11 December 2000, paragraphs 90-129;

· Appellate Body Report, “Canada – Measures Affecting the Importation of Milk and the Exportation of Dairy Products”, WT/DS103/AB/R, WT/DS113/AB/R, 13 October 1999, paragraphs 83-123;

· Appellate Body Report, “United States – Subsidies on Upland Cotton”, WT/DS267/AB/R, 3 March 2005, paragraphs 310-342, 395-512, 586-714 and 749-762;

· Appellate Body Report, “European Communities – Export Subsidies on Sugar”, WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, 28 April 2005, paragraphs 157 – 292 and 310 – 320.

· WTO, Committee on Agriculture, Special Session, “Agricultural Trade Performance by Developing Countries 1990-1999", Background Note by the Secretariat, Revision, G/AG/NG/S/6/Rev.1, 31 January 2001.

· WTO, Committee on Agriculture, "Studies on the implementation and impact of the agreement on agriculture", A Compilation by the Secretariat, G/AG/NG/S/16, 9 October 2000 (112 pages, not provided herein. Available in the Documents Online Research Facility of the WTO http://docsonline.wto.org/).

· WTO, "Market Access: Unfinished Business", Study by the Secretariat, Special Study No 6, 27 April 2001 (139 pages, not provided herein. Available at https://secure.vtx.ch/shop/boutiques/wto_index_boutique.asp?language=E&rayon=ansprep_eng&bookmk=m_ss_e).

Annex 14

Model course on Sanitary and Phytosanitary Measures

By Dr David Luff

1. Overview of the Agreement on the Application of Sanitary and Phytosanitary Measures

2. Discussion of the issues covered by the lecture (see list of questions for discussion)

3. Exercise: provide an augmented answer to the question «Do the limits imposed by the SPS Agreement on the exercise of the rights of governments to enact health measures provide the right balance between free trade objectives and non-trade policies?»

4. Presentation “WTO disputes on the SPS Agreement”

5. Discussion of the cases 

6. Exercise: case-study – provide an advice on the interpretation of the SPS Agreement to a country involved in DSU proceedings

3. Outline of the presentation “Overview of the Agreement on the Application of Sanitary and Phytosanitary Measures”

The Agreement on the Application of Sanitary and Phytosanitary Measures, commonly referred to as the SPS Agreement, is one of the WTO agreements which resulted from the Uruguay Round of Multilateral Trade Negotiations. This Agreement was negotiated in tandem with the Agreement on Agriculture, as negotiators wanted to ensure that the hard-won liberalization in the agricultural sector achieved by the Agreement on Agriculture would not be undermined by the misuse of health regulations for protectionist purposes. Thus, the purpose of the SPS Agreement is to create disciplines applicable to measures for the protection of human and animal life or health (sanitary measures) and of plant life or health (phytosanitary measures) from certain, defined risks. It aims to balance the right of Members to take measures to protect health in their territories from risks contained in traded food and agricultural products, with the goal of trade liberalization in the food and agricultural sector. In other words, the SPS Agreement aims to reconcile free trade with legitimate concerns for the life and health of humans, animals and plants. The SPS Agreement is of particular importance for developing countries, many of whom are primary agricultural exporters and depend on access to foreign markets for their agricultural products for much of their foreign revenue.

4. Questions for the discussion 

1. What requirements must be met for the SPS Agreement to apply to a particular measure?

2. Can SPS standards issued by a non-governmental body be challenged under the SPS Agreement? If so, against whom would the dispute be initiated?

3. Would a measure banning the use of toxic plastics in toys for children be regarded as an SPS measure? Why?

4. Why can one say that the SPS Agreement is both wider and narrower than the GATT 1994 in its scope of application?

5. If an SPS measure is found to be in conformity with the SPS Agreement, is it then necessary to test its conformity with the TBT Agreement and/or the GATT? If an SPS measure were found to be in conformity with the GATT, would it still be necessary to test its conformity with the SPS Agreement?
6. What does the requirement of “sufficient scientific evidence” entail?

7. WTO Members are not required to adopt internationally agreed SPS standards, guidelines or recommendations. They have in fact three options. Describe these three options and their consequences. Which of these options is often most beneficial to developing country Members?

8. What is the meaning of the principle of equivalence? Why is this principle different from the principle of non-discrimination?

9. If a Member wants to impose SPS measures in a situation of scientific uncertainty, what are the requirements it must meet? Can these requirements be softened by reliance on the precautionary principle?

10. Discuss why the rules on recognition of equivalence could be to the benefit of developing countries and mention how problems with implementation of this provision are being addressed.

11. What are the main functions of the SPS Committee? Which of these would you consider most important for developing countries and why?

12. Do developing countries have a right to receive technical assistance in order to comply with the SPS measures of their trading partners?

13. What initiatives have been taken by the SPS Committee to facilitate the implementation of the provisions on technical assistance?

14. List the ways in which special and differential treatment for developing countries is provided for in the SPS Agreement and mention any improvements agreed upon in the Doha Ministerial Conference.
5. Outline of the presentation “WTO disputes on the SPS Agreement”

In order to enforce their rights under the SPS Agreement, Members can have recourse to the dispute settlement system of the WTO, as embodied in the Dispute Settlement Understanding (DSU). The rules and procedures set out in the DSU apply fully and unconditionally to disputes arising under the SPS Agreement. To date, there have been 21 complaints under the SPS Agreement regarding 18 separate issues. Four disputes have resulted in panel and Appellate Body reports. Developing countries have been involved in seven disputes, in four cases as complainant and in six as defendant. The presentation gives an overview of the most important WTO disputes relevant for the interpretation and understanding of the SPS Agreement and highlights three specific issues regarding the settlement of disputes arising under the SPS Agreement: the burden of proof; the standard of review; and the use of scientific experts and expert review groups.
6. Cases for the discussion

Case 1

The Republic of Agriland, a developing country WTO Member, relies primarily on its exports of avocadoes and cucumbers for its foreign revenue earnings. Its main export market is Industriland, a developed country Member of the WTO. In recent years, exporters from Agriland have faced increasing obstacles to the entry of their products into the market of Industriland, due to concerns that these products do not meet the SPS standards deemed appropriate by the government of Industriland. In particular, Industriland has enacted a law requiring fumigation treatment for all avocadoes from Agriland, due to its detection of the presence of black borer beetles (a pest of quarantine significance for Industriland) in a shipment of avocadoes from Agriland five years ago. In addition, due to its zero-risk policy with respect to carcinogens, Industriland has provisionally set a no-residue level for the presence of Xenogen, an herbicide that is a suspected carcinogen, on imports of vegetables. Xenogen is a cheap and effective herbicide and in common use among Agriland’s cucumber farmers. In a meeting with the Agriland’ Department of Agriculture, the farmers’ union of the Republic of Agriland raised several concerns regarding these measures, viewing them as a disguised form of protection of the agricultural industry of Industriland rather than legitimate SPS measures. Firstly, the farmers’ union points out that black borer beetles are only to be found in the humid eastern province of Agriland, since this species of beetle does not thrive in the drier western provinces. Secondly, it notes that new phytosanitary legislation in Agriland requires avocadoes to be subject to refrigeration treatment in order to destroy pests. It claims that this treatment as effective as fumigation for the extermination of black borer beetles and is less detrimental to the shelf life of the fruit. However, despite requests from Agriland, Industriland has been unwilling to recognise refrigeration treatment as equivalent to fumigation. Thirdly, the farmers’ union points out that the carcinogenic potential of Xenogen has never been conclusively proven. Lastly, the farmers note that no reasonable period of time was allowed for them to adapt to the new requirement of Industriland with regard to Xenogen. As a result, they stand to lose their market share while they switch to a new herbicide. In addition, the added costs of the new herbicide make it impossible for many smaller farmers to make this change and remain competitive.

You are the representative of the Republic of Agriland at the SPS Committee of the WTO. Your government approaches you for advice on how it should proceed in this matter. During the discussion try to address the following points:

1. Are there mechanisms available to the government of Agriland to resolve this dispute without resorting to dispute settlement?

2. In case Agriland decides to resort to dispute settlement, should it challenge Industriland’s measures under the GATT 1994, the SPS Agreement or the TBT Agreement or a combination of these?

3. In case of a challenge under the SPS Agreement, which party would bear the burden of proof? If Agriland bears the burden of proof, is there any mechanism in place to assist it in obtaining information from Industriland regarding its measures?

4. Are there provisions in the SPS Agreement which Agriland, as a developing country, could rely upon to complain that Industriland did not take its special needs into account when enacting and implementing these measures? If so, what are the chances of success in challenging measures under such provisions?

5. Can Agriland challenge Industriland’s refusal to recognize the existence pest-free areas in Agriland and to adapt its requirements accordingly or to recognize Agriland’s phytosanitary measures as equivalent to its own? If so, what would Agriland have to prove?

6. Can Agriland challenge the zero-risk level of protection adopted by Industriland with regard to carcinogens or its zero-residue level with regard to Xenogen?

7. Does the SPS Agreement make it possible for Agriland to challenge Industriland’s measure with regard to Xenogen on the grounds that there is insufficient scientific evidence of a risk? Are there any special rules applicable to “provisional” measures”?
Case 2

As a small, island developing country, Agriland is a net importer of food, which it buys from the revenue it earns from its avocado and cucumber exports. Traditionally, Agriland’s people eat large quantities of beans, which Agriland imports from neighbouring countries, especially Cundastan (also a developing country WTO Member). As a result of the importance of beans in the national diet, food safety legislation has been in place in Agriland for the last 15 years, setting a maximum residue level for Fitolene a certain chemical commonly used as a fertiliser in bean production, including in Cundastan. This legislation was enacted in response to a sudden increase in epilepsy cases in a region where fertiliser with Fitolene was introduced. There are some indications that there is a link between the Fitolene and epilepsy. The Agriland’s government is trying to establish whether this link can be shown scientifically, but due to the complexity of epilepsy and resource constraints this is taking a long time. In recent years, Fitolene has come to the attention of the Codex Alimentarius Commission. In 2001, the Codex Alimentarius Commission decided not to adopt a maximum residue level for Fitolene, based on the conclusion of the Joint FAO/WHO Meeting on Pesticide Residues that scientific studies show Fitolene to be safe, if used in accordance with good farming practice. Due to financial and resource constraints, Agriland was not able to participate in the discussions which led to the adoption of this decision in the Codex. It has come to its attention that the same is true for several small developing countries. In addition, a small group of Nordic scientists have recently published a peer-reviewed study which they believe shows that Fitolene, when ingested in large amounts, can have adverse health effects. In order to balance the diet of its citizens, Agriland also imports rice and maize. Recently there has been an outbreak of blue fungus on maize crops in neighbouring Cundastan, which is a disease that can spread to avocadoes and cause great economic harm to Agriland’s export crops. Agriland has therefore banned the importation of maize from Cundastan. A recent study by the United Nations Food and Agricultural Organization has shown that yellow rot, often found in rice, is a disease which can spread just as easily to avocado trees, yet Agriland has no measures in place to restrict the importation of rice with yellow rot. In the last meeting of the SPS Committee, Cundastan has raised its concerns regarding Agriland’s measures with regard to its bean and maize exports. It has also tabled a detailed document in which it sets out more specifically its complaints regarding the Agriland’s measures. 

You are the representative of Agriland on the SPS Committee. During the discussion try to address possible violation claims raised by Cundastan.

3. Exercise: study-case.
Commercially produced salmon is an industry of considerable importance in Fishland. In particular, sea-cage salmon farming has grown a great deal, especially coastal towns. The market relies quite heavily on production from salmon farms, with 60% of produce being sold in Fishland as fresh fish and 40% being exported yearly.  

The Fishland’s Fisheries Ministry has recently become concerned that imported salmon, in particular from Lakeland, the Flowerland and the Penland, may contain a variety of disease agents. If these develop in Fishland, they would cause significant harm to the fish farming industry. Having consulted the International Aquatic Health Code from the World Organisation for Animal Health, the government decided to conduct an import risk analysis on Pacific salmon. The analysis confirmed fears that the salmon in question might contain 20 potential disease agents, but also that these posed no risk to human health. However, if these disease agents were to develop (although probability is low) there would be significant economic repercussions, and threats to the viability of aqua-cultural operations in Fishland.

On this basis, the Norwegian government has imposed an import ban on all uncooked, fresh, frozen or chilled salmon destined for human consumption that has not been subject to satisfactory treatment to prevent infectious/ contagious disease or disease or pest likely to affect persons, animals or plants. Import permits can be obtained for some of these products if Norwegian quarantine standards are adhered to. This means that all salmon and salmon row, except canned salmon, requires an import certificate showing that it has been heat-treated- with specified temperature (35°) for a specified time (7 hours). Once heat-treated, salmon can no longer be marketed as fresh.  Imports of non heat-treated salmon are permitted if the fish is not destined for human consumption- usually meaning that it is imported for scientific purposes.  Imports of Pacific cod herring, eel and plaice are still permitted, even though these are all known to contain the same disease agents.

The Norwegian government has refused to grant certificates to uncooked, wild adult, ocean caught pacific salmon from US and Canada on the basis that they do not satisfy quarantine rules. 

Please, give your opinion concerning the WTO consistency of the Fishland’s measures. 

Readings: 

· The Agreement on Sanitary and Phytosanitary Measures

· Appellate Body Report, “European Community – Measures concerning meat and meat products (hormones)”, WT/DS26/AB/R, PRIVATE 
WT/DS48/AB/R, 16 January 1998, paragraphs 110-134, 157-246;
· Appellate Body Report, “Japan – Measures affecting Agricultural products”, WT/DS76/AB/R, 22 February 1999, paragraphs 72-108;

· WTO, Committee on Sanitary and Phytosanitary Measures, “Clarification of Paragraph 5 of the Decision on Equivalence”, Note by the Secretariat, G/SPS/W/121, 7 October 2002.

· WTO, Committee on Sanitary and Phytosanitary Measures, “Guidelines to Further the Practical Implementation of Article 5.5”, G/SPS/15, 18 July 2000.

· WTO, Committee on Sanitary and Phytosanitary Measures, “The SPS Agreement and Developing Countries”, Note by the Secretariat, G/SPS/W/93, 5 November 1998.

Background Reading :

· UNCTAD Handbook on Dispute Settlement, Chapter 3.9 Sanitary and  phytosanitary Measures, written by Ms. D. Prévost,

Or

· Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004 (in French), pp. 265-294. 

· WTO, Committee on Sanitary and Phytosanitary Measures, “Specific Trade Concerns”, Note by the Secretariat, Revision, G/SPS/GEN/204/Rev.1, 5 March 2001. 

· WTO, Committee on Sanitary and Phytosanitary Measures, “Equivalence”, Note by the Secretariat, G/SPS/W/111, 4 July 2001.
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Model course on on Antidumping

By Dr David Luff

7. Overview of the Antidumping Agreement

8. Discussion of the issues covered by the lecture (see list of questions for discussion)

9. Exercise: provide an augmented answer to the question «Do the limits imposed by the SPS Agreement on the exercise of the rights of governments to enact health measures provide the right balance between free trade objectives and non-trade policies?»

10. Presentation “WTO disputes on the Antidumping Agreement”

11. Discussion of the cases 

12. Exercise: case-study – provide an advice on the interpretation of the SPS Agreement to a country involved in DSU proceedings

7. Outline of the presentation “Overview of the Agreement on the Implementation of Article VI”

Practices of of dumping in exporting countries are generally considered as unfair in international trade or at least as seriously trade distortive. They are thought to alter the real economic value of the products that benefit from them, and thus to artificially increase their competitive advantage. States whose domestic industry suffers or risks to suffer from material injury by reason of these practices are authorised by WTO rules to unilaterally adopt protective measures. They must investigate the existence of dumping as well as the injury or threat of injury caused by them. The WTO Agreement Implementation of Article VI of GATT (Antidumping Agreement) regulates these investigations and require that they be conducted in a fair, transparent and non-discriminatory manner. It then regulates the adoption by States of corrective duties remedying the injurious effects of the dumping. These duties are added to the customs duties normally imposed on the products concerned and, as the case may be, may exceed the bound duty rate pursuant to Article II of the GATT. In the anti-dumping field, corrective duties are simply named antidumping duties.

Dumping being a practice of private companies, only corrective duties or price undertakings are authorized against it. 
8. Questions for the discussion 

1. Under the WTO, are companies allowed to dump their products in export markets?

2. A domestic industry of a WTO Member alleges that the currency depreciation of another WTO Member allows the exporters of that Member to sell at dumped prices. Assuming that the other conditions have been satisfied, can the WTO Member initiate an anti-dumping investigation?

3. A company argues that it dumped because of a downturn in the business cycle. In other words, it did not intend to cause injury to the domestic industry in the importing country. Will this defence be accepted?

4. A domestic industry argues that while its financial situation is all right for the moment, it fears that dumped imports may cause it injury in the future. Is the importing country Government allowed to start an anti-dumping case on this basis?

5. Can coffee producers in a WTO Member bring an antidumping complaint against dumping by tea producers from another WTO Member? 

6. A WTO Member initiates an anti-dumping investigation in which it only analyses price dumping. In other words, it does not examine cost dumping. Is this allowed? 

7. A WTO Member decides to treat a non-market economy country as a market economy for purposes of its anti-dumping law and practice. Can it do so under the WTO?

8. In order to avoid taxation in the importing Member a multinational company sells to its related party in the importing country at an artificially high price. How can an investigating authority solve this problem?

9. An export-oriented company has only minimal sales in its home market. Can such sales be used as the basis for normal value? Are there alternative manners in which normal value may be established?

10. A company sells in its domestic market to a related distributor for a price of 100. The related distributor sells to a related retailer for a price of 140. The retailer sells to an (unrelated) end-user for a price of 190. Which price should an investigating authority use? Which allowances, if any, should be made? 

11. An administering authority investigating injury allegedly caused by dumped tomato imports determines that inventories are not a relevant injury factor for such a highly perishable product and therefore does not evaluate it in the definitive measure. Is this legal? 

12. A domestic industry wishes to bring an anti-dumping case against the producers of the like product in another country. However, one of the producers is related to an exporter and opposes the case. Can the investigating authority initiate the case?

13. The investigating authority finds that the volume of dumped imports has consistently decreased during the past three years. Can it nevertheless find that injury has been caused by dumped imports?

14. The investigating authority finds that imports were in fact higher-priced than the products sold by the domestic industry. Can such higher-priced imports cause injury to the domestic industry?

15. In an anti-dumping case involving five exporters, the investigating authority finds that four of them did not dump. The fifth exporter dumped some 50 per cent of its exports while the other 50 per cent was not dumped. In analysing the volume of the dumped imports, which data should the investigating authority use? 

16. An administering authority prepares non-confidential summaries of confidential information that has been submitted by the domestic industry and puts these in the nonconfidential file. Does this violate the ADA?

17. An administering authority gives exporters 45 days to respond to the questionnaires and domestic producers 60 days. Is this allowed under the WTO? 

18. Can anti-dumping duties be imposed retroactively? For how long and under what conditions? 

19. A WTO Member provides in its anti-dumping legislation that trade unions may qualify as an interested party in an antidumping investigation. Is this allowed under the ADA? 

20. In the context of an anti-dumping investigation, the investigating authority accepts an undertaking from an exporter not to export more than 5,000 metric tons a year. Is this permissible under the ADA? 

21. A WTO Member adopts legislation mandating prison terms for exporters found to have injuriously dumped. Can this legislation be challenged in the WTO? What do you think a Panel would decide? 

22. A WTO Member claims in its request for establishment of a Panel that another Member has violated Article 2 ADA. Is this claim sufficiently precise? What if he claims a violation of Article 2.2? Article 3.4? Article 5.9? 

23. A WTO Member starts a dispute settlement proceeding against an anti-dumping measure taken by another Member and raises an issue that was not argued by its exporters in the course of the administrative proceeding. Does the Panel have jurisdiction to entertain this claim? 

24. A WTO Member starts a dispute settlement proceeding against an anti-dumping measure taken by another Member which is also being challenged in the domestic courts of the latter by the exporters. Can the Panel proceed? 

25. Can a Panel recommend the reimbursement of anti-dumping duties, which, in its view, have been illegally collected? 

26. What special obligation under the ADA do developed countries have if they wish to impose anti-dumping measures on developing countries? 

27. When does this obligation arise? Do you agree with the findings of the Panel?
9. Outline of the presentation “WTO disputes on the Antidumping Agreement”

In light of the explosion of anti-dumping measures worldwide, it is noteworthy that  relatively few anti-dumping measures have been challenged in the WTO. There may be several explanations for this phenomenon. More than in other areas of WTO law, anti-dumping measures directly and principally impact on the private sector and often result from skirmishes between domestic and foreign industries. Anti-dumping legislation is also complicated and cases are highly factual (as a result of which they are often multi-claim cases). Thus, before a WTO dispute settlement proceeding is initiated, the private industry must explain technicalities to and convince the government of the merits of its case and experience shows that this is no easy task. Furthermore, governments dislike losing WTO cases, especially as complainants where the initiative is theirs, and tend to proceed only if they can be convinced that the case is ironclad. WTO dispute settlement cases in this area are also labour-intensive and costly because so much depends on the details of the case. Last, as antidumping duties are producer-specific and there will often be producers with lower and higher duties, the industry as such may not necessarily have a common interest in challenging a measure. However, the record shows that, once WTO dispute settlement cases are initiated, the applicant often is found to have a strong case.
10. Case for the discussion

Case 1

“The Indian Shrimp Industry Organizes to Fight the Threat of Anti-Dumping Action”, developed by B. Bhattarcharyya, 

Please refer to the WTO website:

http://www.wto.org/english/res_e/booksp_e/casestudies_e/case17_e.htm
Case 2

“The Reform of South Africa’s Anti-Dumping Regime”, developed by Niel Joubert, 

Please refer to the WTO website:

http://www.wto.org/english/res_e/booksp_e/casestudies_e/case38_e.htm
3. Exercise: study-case.
Country A is a WTO Member. Alfa bikes and Zeta wheels are the largest producers of bicycles in the country. They produce mainly (90 per cent) mountain bikes.

Alfa bikes and Zeta wheels represent 85 per cent of the domestic industry. Their production is almost entirely destined for export. Domestic sales of bicycles represent 4.9 per cent of the total production. In particular, out of the total production of mountain bikes, domestic sales amount to only 3.8 per cent; 60 per cent are exports to the large neighbouring country E; and the remaining production is exported to a few other medium-sized markets.

Labour is relatively cheap in country A and, due to a recent devaluation of the national currency, exports are increasing. 

In the neighbouring WTO Member country E, there are seven major bicycle producers that have traditionally dominated the market. The overall economic trend in country E starts to weaken, and the market for bicycles experiences a slump. In particular, the domestic producers face declining market shares and decreasing profits.

Four out of the seven major producers, representing 55 per cent of the total production, file a complaint before the competent authorities claiming that the bicycles from country A, in particular mountain bikes, are being dumped in country E’s market. The competent authorities examine the facts and make a preliminary determination that there is sufficient evidence to start an anti-dumping investigation based on the information available in the complaint. The authorities define the product concerned as ‘mountain bike’ bicycles. You have been requested by Alfa bikes and Zeta wheels to prepare a report on the likelihood of an anti-dumping measure. 

(a) How would you establish the normal value in country A for the product concerned? The following information relating to domestic sales made in the ordinary course of trade is provided by the producers in country A in their questionnaire responses:

	Product

concerned:

Mountain bikes
	Cost of

production


	Domestic SGA
	Profits
	Domestic Price

(1st independent customer)

	Alfa bikes
	22/unit
	3/unit
	10,7%
	28/unit



	Zeta wheels
	20/unit
	4/unit
	7.6%
	26/unit




(b) For Alpha bikes the ex factory export price of the product concerned to country E (1st independent buyer) has been established to be 26 in the first half of the IP, and 22 in the second half of the IP due to the devaluation of the currency in country A. How would you calculate the dumping margin based on a fair comparison?

(c) With regard to the injury calculation, the competent authorities indicate that they will use data pertaining to the overall production of bicycles as a group, and not only to mountain bikes. What is your opinion on this?
Readings: 

· The Antidumping Agreement
· Appellate Body Report, “European Communities – Antidumping duties on imports of cotton-type bed linen from India”, WT/DS141/AB/R, 1 March 2001, paragraphs 46-66; 

· Appellate Body Report, “Mexico – Anti – Dumping Investigation on High Fructose Corn Syrup (HFCS) from the United States – Recourse to Article 21.5 of the DSU by the United States”, WT/DS132/AB/RW, adopted 21 November 2001. 

· Appellate Body Report, “United States – Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan”, WT/DS184/AB/R, adopted 23 August 2001.

· Appellate Body Report, “Thailand – Anti-Dumping Duties on Angels, Shapes and Sections of Iron or Non-Alloy Steel and H-Beams from Poland (Thailand – H-Beams)”, WT/DS122/AB/R, adopted 5 April 2001. 

· Appellate Body Report, “United States – Anti-Dumping Act of 1916”, WT/DS136/AB/R, WT/DS162/AB/R, adopted 26 September 2000.
· Appellate Body Report, “Guatemala – Anti-Dumping Investigation Regarding Portland Cement from Mexico ", WT/DS60/AB/R, adopted 25 November 1998.
Background Reading :

· UNCTAD Handbook on Dispute Settlement, Chapter 3.6 Antidumping Measures, written by Mr. E. Vermulst,

Or

· Luff, David, Le droit de l’Organisation mondiale du commerce. Analyse critique, Bruylant, Bruxelles, 2004 (in French), pp. 377-455 and 513-553. 

· WTO, Committee on Sanitary and Phytosanitary Measures, “Specific Trade Concerns”, Note by the Secretariat, Revision, G/SPS/GEN/204/Rev.1, 5 March 2001. 

· WTO, Committee on Sanitary and Phytosanitary Measures, “Equivalence”, Note by the Secretariat, G/SPS/W/111, 4 July 2001.

· UNCTAD, “The Impact of Anti-Dumping and Countervailing Duty Actions on the Trade of Member States, In Particular Developing Countries. Main Issues and Areas of Concern that Need to Be Addressed in the Light of Concrete Experiences Presented by National Experts, Outcome of the Expert Meeting”, TD/B/COM.1/EM.14/L.1, 12 December 2000
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